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CONSTITUTIONAL REFORM IN TIMES OF TRANSITION

FOREWORD
BASSMA KODMANI
EXECUTIVE DIRECTOR OF THE ARAB REFORM INITIATIVE

 

This collection of essays offers narratives of constitutional moments in eight different countries. 
They present a wide spectrum of experiences from nations with diverse social, political and cultural 
histories: from Latin America to Southern Europe, Asia and the Middle East. Constitutional Reform in 
Times of Transition is part of the larger Arab Reform Initiative project, Living Constitutions. The proj-
ect focuses on knowledge building and policy dialogues with diverse voices to foster awareness that 
a constitution is a living document owned by the citizenry, from the drafting phase to the imple-
mentation, and needs periodic amendment to adapt to changing realities in a democratic system.

The drafting of a constitution mobilizes political, social, economic forces, as well as the groups with 
coercive power on the ground (military and security institutions). All groups are aware that the re-
sulting document will lay the foundations for governing relations between social, ethnic, religious, 
cultural and regional communities, between men and women, and between social classes and in-
terest groups. But a constitution is only step one in a democratic transition. In the aftermath of the 
drafting process, societies discover that the constitution is only one body of laws which, though 
essential for framing key issues and defining a path, is a mere first step. Many laws that follow are 
also important in their capacity to affect the political and social system and relations between state 
and society. 

As Álvaro Vasconcelos indicates in his introduction, and as the country studies illustrate, the con-
stitution-drafting process is a transformative exercise. Some groups, especially those that triggered 
the political transition, enter the process thinking they have a blank slate before them. As the pro-
cess unfolds, they realize that they need to reconcile opposing interests and accommodate differ-
ent traditions, beliefs, principles and values. They learn that compromising to build consensus is 
the most precious part of themselves that they need to nurture. The outcome is invariably very dif-
ferent from what was sought at the start. The best indicator of a successful constitutional process 
is when it transforms the actors themselves. In effect, many admit that it is a rich learning process 
for them. 

Living Constitutions draws on several projects conducted by the Arab Reform Initiative over the last 
eight years. A first project was conducted in Egypt in the immediate aftermath of the 2011 revolu-
tion when the process of constitution-drafting was still in its first phase. The studies and dialogues 
organized then were among the first efforts to involve multiple stakeholders in the discussion of the 
drafting process. 
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Prior to the Arab revolutions, the Critical Dialogue project led to a sustained dialogue over two years 
between political forces with different ideological backgrounds on state and religion, freedom of 
expression, the rights of women, minority rights and social agendas of political parties. Representa-
tives of political forces sought to develop common ground and explore ways of building coalitions 
to oppose authoritarian regimes. These were the very same actors who participated two years later 
in the constitution drafting processes in Tunisia, Egypt and Yemen. 

Another ARI project is the multi-country project entitled Governance of Diversity launched in 2010. 
It addresses the critical issue of ethnic, religious and cultural diversity within Arab societies and 
sets the issue at the centre of state responsibilities. It designates diversity as a criterion for good 
governance and identifies benchmarks for ensuring sound management of diversity through con-
stitutional provisions, laws, institutions and public policies. 

Last but not least, the project entitled Securitocracies and Security Sector Reform in the Arab World 
tackled the very nature of the authoritarian systems and shed light on the importance of enshrining 
basic democratic principles to govern the security sector in the constitution. 

These different lines of work over the years seemed to converge when the constitutional debates 
began to engage multiple actors in the aftermath of the revolutions in Tunisia, Egypt and Yemen. 
Other perspectives were also brought in, including those engaged in a gradual process of constitu-
tional reform, such as Morocco, and Syrian opposition groups concerned with the future constitu-
tion for a democratic Syria.

The Arab Reform Initiative, as a process driven organization, remains committed to Living Constitu-
tions for Arab citizens building their democratic environment. 

I would like to thank the Ford Foundation in Cairo, the International Development Research Centre 
in Ottawa, the Open Society Foundations in Amman and the Rockefeller Brothers Fund for making 
this project possible. 
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Constitutional RefoRm in times of tRansition

IntRODuctIOn: 
PRIORItIsIng thE lEgItImacy OF thE PROcEss
BY Álvaro vasconcelos 

“Our constitution is called a democracy because power is in the hands not of a 
minority but of the whole people”

Thucydides, History of the Peloponnesian War

The Arab Reform Initiative (ARI) conducted a project entitled Living Constitutions which addressed 
constitutional reform in times of democratic transition with the goal of contributing to the debates on 
democratic consolidation in the Arab world. The project used comparative analysis to address both 
substantive constitutional issues and the processes of constitution building. The work was enriched 
by a research conference in Ankara, Turkey organised in cooperation with the Economic Policy Re-
search Foundation of Turkey (TEPAv). This text is intended as an introduction to the project, collect-
ing a number of basic ideas from the individual country papers, the 2012 kick-off conference in Ankara 
and discussions about the main findings at follow-up meetings in Tunis and Cairo. The project was 
directed by Álvaro vasconcelos with the assistance of Gerald Stang.

One of the most important and polarising topics for the on-going democratic transitions in the Arab 
world has been the process of creating new constitutions. Constitutional processes can be especially 
important for democratic transitions because they are critical in the construction of national con-
sensus and democratic political legitimacy, particularly after a revolution. Comparative analysis of 
different constitutional processes can enrich the debate in counties going through these processes. 
At the time of publishing, Tunisia had just achieved its goal of finalising a democratic constitution. 
It was approved with wide political consensus and is considered quite advanced on commitment to 
international norms guaranteeing human rights, women’s rights, the protection of religious freedom, 
freedom of conscience and social rights.

Each democratic transition is unique and lessons may be learned from studying multiple cases. The 
project studied democratic transitions in southern Europe in the 1970s, Latin America in the 1980s, 
central Europe in the 1990s and the ongoing Arab transitions. India has also been included because 
the topic of unity in diversity was considered critical for the Arab region. The analysis of past constitu-
tional reform processes has been a topic of keen interest in Tunisia, Morocco, Libya and Egypt, and is 
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a subject of intense interest for Syrians who are concerned with planning for after the war. Each case 
provided its own lessons. Much can be learnt from the Spanish Moncloa pacts of 1977, for example, 
which brought together the government, political parties and trade unions to manage a consensual 
transition. The Portuguese case, in turn, offers unique insights regarding regime type choices, particu-
larly regarding the semi-presidential system. The cases of Spain, Portugal and Brazil all dealt with the 
question of dismantling security structures from the old regime and empowering new democratic 
ones, while almost all cases studied looked at how to guarantee the legitimacy of the transition pro-
cess itself. Ensuring inclusiveness in the political process for all sectors of society was another criti-
cal factor, notably in India and in southern Europe. It proved to be the decisive issue in Tunisia. The 
project concluded that the declared goals and the shape of a constitution will be influenced by its 
time of writing, such as after a war or peaceful transition, as well as by the roles of the military and 
international actors. A few key observations are worth highlighting:

the pRoCess is as impoRtant as the suBstanCe
Both the form and the public legitimacy of a constitution will be affected by the process of constitu-
tion-making, particularly the decision of whether it is a limited elite-led processes or an open popular 
process. The constitutions analysed in this project were more likely to be successfully accepted and 
implemented if they were created with the support of a large majority of the populace and not simply 
with 50%+1. The objective of most constitutional processes analyzed was to create a constitution that 
would have the support of the largest number of people. It is for this reason that the 2/3 rule of ap-
proval (legislative and/or in public referendum) has been introduced in some countries and why some 
constitutional formation processes have been particularly long (2 years in Brazil, 2.5 years in India and 
almost 3 years in Tunisia). The mobilisation of actors other than political party representatives was seen 
as essential for achieving a high level of consensus. In Arab countries, building public support requires 
overcoming the divides between Islamist and non-Islamist factions. For this to be possible all parties 
involved in the process need to make concessions. Narcis Serra points out in his paper on Spain that in 
drafting the constitution, “…all the parties had to renounce ideas that they had been defending fiercely 
until that time. To give just two examples of this, the Communist Party and the socialists were forced 
to relinquish their calls for a State with a republican structure, while the right wing renounced the idea 
of maintaining a centralised State”. In Egypt, the lack of consensus meant that the 2012 constitution 
was seen as lacking legitimacy by an important and active sector of the population. In Tunisia, in con-
trast, the building of consensus in the National Constituent Assembly (NCA) and through the National 
Dialogue is an important case study of how to overcome mistrust between Islamists and non-Islamists.

The mobilization of public support was seen as a success in Brazil where, from the beginning of the 
process, proposals were accepted from civil society and technical experts in public hearings. These 
public hearings turned into major events with significant media coverage, allowing for public input 
before the constitution was put to referendum. This differs from the case of Bosnia where the con-
stitution was imposed by the Dayton Peace Agreement in a top-down approach that lacked mecha-
nisms for civic participation. The Bosnian constitution has been a source of political paralysis and 
national division. In Egypt, the process leading to the creation of the 2012 constitution failed to create 
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the sense that the constitution was for all Egyptians. This was due to lack of political consensus in 
the process itself, and of the weakness of efforts at interactive civic dialogue such as the Constitu-
ent Assembly’s Committee for Social Dialogue. There was more concern among leading political 
and military actors with power sharing that with empowerment of civil society. The 2013 constitu-
tional draft, created after the military overthrow of the elected president and adopted in early 2014, 
is clearly an instrument of power. It cannot be considered a constitution for all citizens as important 
political and civil society voices were excluded from the process of its creation. According to the 
paper by Yasmine Farouk, “until this moment, the constitution in Egypt is still a zero sum game, a 
“battle” for political domination.”

The Turkish case has involved a series of consultations to gather public input, though the outcome 
of the process is still unclear. Tunisia’s participatory approach consisted in organizing sessions at 
both national and local levels to register public concerns. Civil society organised itself in a National 
Dialogue involving trade unions, business organisations, human rights organisations, lawyers as-
sociations and political parties. The points of view expressed by civil society organisations were 
echoed in the National Constituent Assembly (NCA). There is no doubt that civil society, through 
the National Dialogue, played a major role in searching for negotiated solutions on divisive issues, 
helping overcome the dangerous polarisation that derailed the Egyptian constitutional process 
and the transition itself. According to the paper by Azzam Mahjoub and Salwa hamrouni, the most 
important legacy of the Tunisian constitution is that a mechanism was created to manage dis-
putes and achieve consensus with two levels: in the NCA, through the conciliation committee; and 
through the National Dialogue, which was able to bring the results of its work back to the NCA when 
the assembly was paralysed by lack of political consensus on the transition process. Mahjoub and 
hamrouni highlight, in particular, the role of the union générale tunisienne du travail (uGTT), the 
Tunisian trade union that pushed for “…better guarantees for economic and social rights, including 
the right to strike and, in a process singular to Tunisia, by playing a major role as mediator between 
the opposing parties.”

a suCCessful Constitution may Be open oR Closed 
Finding consensus to build a constitution or amend one is important, as is flexibility regarding what is 
included in the constitution and what can be decided at a later date through normal legislation. There 
is no uniform answer for dictating the comprehensiveness, level of detail, amendability and program-
matic specification of a constitution. Sacralisation of the constitution, with the conviction that it can 
solve all the problems of a country, does not appear as a good model. The conviction that an open, 
easy-to-revise constitution was seen in Brazil as the most suitable for keeping the constitution clean 
from the specific needs of the transition period. The Brazilian constitution has been amended 72 
times since its adoption in 1988. In his paper, Pedro Dallari warns against the idea of an ideal constitu-
tion as the solution for all issues of building a democracy, “A constitution is a political agreement cre-
ating a basis for discussion to address the many other issues that need to be answered. The Brazilian 
constitution allowed the consolidation of democracy and the realization of important economic and 
social achievements, permitting the emergence of Brazil as an important global player.” 
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The Portuguese constitution was revised seven times, including amendments to liberalise the eco-
nomic system and overcome the ideological nature of the 1976 constitution, originally drafted in a 
revolutionary period. Spain, on the other hand, also had an inclusive drafting process but decided 
on a relatively closed constitution which has been amended only twice since its adoption in 1978. 
In Tunisia, the conviction that the constitution can be amended in the future facilitated the process 
of approval and easing tensions. India, like Brazil or Portugal, has a large, complex and amendable 
constitution - a ‘living document’ – that, as Radha Kumar writes, “…provides an executive framework 
for what we want to be, but have to work hard to realize.” As seen in Alexandra Barahona de Brito’s 
comparative paper on Latin America, “…even the most well-designed constitutional texts are only the 
starting point for the development of a healthy polity that involves political plurality, civil society en-
gagement and embedded rule-of-law relations.”

many diffeRent politiCal models Can WoRK
There is no single dominant democratic political model. From Brazil’s presidential system to Spain’s 
parliamentarian monarchy and Portugal’s semi-presidential model, there is an enormous diversity 
that corresponds to the conditions of the transition. Tunisia and Egypt have opted, in the first phase of 
their constitutional processes for semi-presidential systems. In Tunisia, their softer semi-presidential 
version is similar to the Portuguese one which, as Eduardo Cabrita describes, “…was designed to avoid 
an excessive concentration of powers”. Amr el-Shobaki, in comparison, considers that a developing 
country with the problems of Egypt, “…needs a presidential system that is capable of finding radical 
solution to these problems, rather than reproducing the same performance of the former regime, 
covering up problems and looking for half solutions for severe problems in order to please everybody.” 
Egypt’s arrangement since the ousting of President Morsi moved further in the direction of a strong 
presidential system with the president having substantial executive powers.

In most of the cases studied, particularly in Portugal and Tunisia, there were attempts to avoid the 
danger of an excessive concentration of power in the hands of one leader. The analysis also found 
that in addition to diversity in the form of government and the balance of power among executive, 
legislative and judicial actors, the countries discussed had great diversity in the way their constitu-
tions approached questions of individual rights, economic, social and cultural rights, minority rights, 
regionalism, religion and national identity. 

a Religious RefeRenCe is not inCompatiBle 
With a demoCRatiC Constitution
The religious question has been one of the most contentious issues in the process of writing new con-
stitutions in the Arab world. The constitutions analysed show that there are multiple models of secu-
larism that can be adopted in democratic constitutions, including with references to God or specific 
religions, as long as the rights of all citizens, believers and non-believers, are protected. The Brazilian 
constitution of 1988 makes a clear reference to God and alludes to the Catholic history of the country. 
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The Spanish constitution declares that “no religion shall have a state character” and makes a specific 
reference to the need for authorities to take into account “the religious beliefs of Spanish society” 
and to cooperate with the Catholic Church and other confessions. In contrast there is no reference to 
God in the Portuguese constitution. The Indian constitution allows the application of family laws for 
minorities. All of them have in common the need to guarantee freedom of conscience and religion, as 
well as equality of rights and duties, for members of all faiths. 

In Egypt, the reference to sharia as a source of legislation was not challenged but in Tunisia, the pro-
posal of including sharia in the constitution was not accepted. There was a consensus accepting that 
“La Tunisie est un État libre, indépendant et souverain, l’Islam est sa religion,” (“Tunisia is a free sov-
ereign and independent state, Islam is its religion” – Article 1) while at the same time the constitution 
does “garantit la liberté de conscience et de croyance et le libre exercice du culte,” (“guarantee free-
dom of conscience, belief and religious practice” –  Article 6). The handling of the religious question 
in the Tunisian constitution is seen as a good compromise between the need to protect religious free-
dom, including that of not having a religion, and to highlight the identification with Islam of the large 
majority of its people which had existed in different Tunisian constitutions since 1957. This compro-
mise was reached with the support of the Ennahda Movement, a democratic Islamic party, the major-
ity of the NCA, and the support of the secular opposition. The fact that an Islamic party abandoned all 
reference to sharia in the constitution and accepted freedom of conscience may have an important 
influence in the process of democratization for Islamic parties across the region. 

it is impoRtant to guaRantee the pRinCiple 
of unity Within diveRsity
One of major objectives of the constitutions under study was to guarantee the principle of unity 
within diversity, with perhaps the exception of Bosnia and herzegovina. In Bosnia, the constitution 
was designed not to guarantee democracy but to enforce peace. The imposition, via the constitution 
adapted as part of the Dayton Peace Agreement, of the cantonisation of Bosnia, reflects an accep-
tance and consolidation of ethnic divisions rather than seeking to overcome them. As Denisa Sarajlic-
Maglic wrote, this was the result of the fact that as “…the sides negotiating peace also negotiated the 
power-sharing design, they were each compelled to focus on protection of their respective ethnic 
group, while less attention was paid to the way in which the new institutions would be made more 
democratic or functional.” The Bosnian case provides important lessons for multicultural countries 
coming out of military confrontation. 

In Syria, the debate on the objectives of a future post-Assad democratic constitution shows that the 
principles of citizenship and equality of rights will be crucial for the integration of religious minorities 
and respect for human rights. This would call for a careful handling of the reference to Islam in the 
constitution since, as Noel George remarks, “This diversity and multi-faith situation make it more 
complicated for the establishment of Islamic constitutional and political dominance. Consequently, 
the Syrian constitution should be free from any provisions regarding the dominance of Islam or any 
other religious beliefs. At minimum, the provisions regarding the principles of Sharia or Islamic Fiqh 
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should be “a source” or “one source” of legislation, but not “the source” or “the major source” of legis-
lation.” Syria’s immense diversity is not just religious, but cultural and linguistic. Even during armed 
struggle, debate over the constitution for a post-Assad Syria can help overcome the concerns of dif-
ferent groups about their rights in a future democratic state.

In India, the guaranteed protection of diversity led to the granting of rights to the minorities and the 
construction of India as a federal state. According to Radha Kumar, the Indian constitution introduced 
unique “asymmetric rights” for both the states of the union and for minorities to help preserve unity. 
Minorities would be governed by their religious laws for issues concerning marriage and personal law, 
though asymmetric rights on personal law, important as they have been to maintain unity, “…have nega-
tively impacted women’s rights.” In Spain, a central issue of the constitutional process was the creation 
of a system of regional autonomous communities with important legislative and executive powers and 
the right to develop distinct cultural identities in the framework of a unitary state. 

In Portugal, even if there is the conviction among political forces that the country is linguistically and 
religiously almost uniform, regional governance in the islands of Madeira and Azores was an important 
issue with the constitutionalisation of regional autonomy. The granting of important powers to elected 
local authorities has been progressively reinforced with the introduction of the principle of subsidiarity, 
though the concept of progressive autonomy is controversial. As Eduardo Cabrita notes, decentralisa-
tion allows for greater political participation of citizens since, “The regional and local elected bodies 
gave a chance to political participation of thousands of persons with near half million candidates for 
seats in the two regional assemblies, the 308 municipal assemblies and executive bodies and more than 
4000 parishes assemblies.” In Turkey, the rights of minorities, particularly the ‘Kurdish question’ has 
been one of the most polarising issues, making it extremely difficult to move forward with the constitu-
tional process due to the prevailing nationalistic ideology of a centralised unitary state. 

the militaRy must Be plaCed undeR 
Civilian politiCal ContRol
In all constitutional processes under study, the question of civilian control over the military was a key 
issue. In Brazil, emerging from decades of military dictatorship, the normalisation of civilian control was 
an objective of the constitutional process which sought to define the principle of political subordination 
of the armed forces. In Portugal, where democracy was brought about by a military coup, the armed 
forces, in name of their revolutionary legitimacy, imposed a pact on civilian political forces at the time 
of transition. This pact was eventually resolved with a defense law and constitutional revision in 1982, 
nearly a decade after the transition. These changes defined the role of the military as solely for external 
defense. In Spain, the main concern was to have a constitution that would allow for gradual normalisa-
tion of political military relations as part of major reforms of the democratic process. Spain decided that 
the constitution need not solve all critical questions of Spanish democracy, but should definitely not 
become an obstacle to solving these issues in the future. In Turkey, the military question seems to have 
been solved by the political process itself, without requiring constitutional reform. In Tunisia, the ques-
tion has not been a central issue of the constitutional process. This was not the case in Egypt where the 
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military was able to protect critical autonomous rights from civilian interference in the 2012 constitu-
tion, and guaranteed their autonomy from civilian control in the post-coup, 2014 constitution.

demands foR soCial justiCe must Be addRessed
The objectives of the Arab revolutions are not only freedom and democracy, but also dignity and jus-
tice. The Tunisian constitution clearly references social rights, with constitutional rights on educa-
tion (Article 38), health (Article 37) and the right to labour (Article 39). This is the result of the role 
played by the labour movement in the Tunisian democratic transition. In this sense, the Tunisian con-
stitution is similar to the Portuguese constitution and to the trend in Latin American constitutions 
which have instituted a broad gamut of social rights and rights for minorities and indigenous people. 
In Latin America during recent decades, those rights were particularly important because the new 
democracies were emerging from years of dictatorship marked by political exclusion, a social welfare 
deficit and unequal economic systems. The constitutional process was perceived as an opportunity 
to overcome that heritage. Portugal has a unique catalogue of social rights in the 1976 constitution 
as a consequence of the role played by socialist and communist parties in the Portuguese revolution. 
however, both in Brazil and in Portugal there is the prevailing conviction that the two constitutions 
are too programmatic, complicating the balance between the protection of basic social rights and 
the freedom of each elected government to govern according to its political agenda, including with 
respect to economic policies. 

The Tunisian constitution, like a number of Latin American constitutions, introduces a new wave of 
rights, including rights for minorities in the political process. According to Alexandra Barahona de 
Brito, recent constitutional processes in Latin America, “…have introduced the most innovative and 
radical instruments for participation and direct democracy, and instituted a broad gamut of rights, 
notably social, environmental, collective and indigenous rights.” In the Tunisian constitution, the right 
to sustainable development is also introduced. Mahjoub and hamrouni note, “The constitution de-
votes Article 44 explicitly to the right to sustainable development, in addition to references in the Pre-
amble and Article 12. Article 44 guarantees the right to a healthy, secure and balanced environment 
and requires the state commitment to the elimination of pollution.”
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chaPtER sumaRIEs

Radha Kumar’s paper, ‘the making of the indian Constitution,’ described the creation of the Indian 
constitution as part of a transition from colonial rule. It did not rise out of war and division, but as 
part of a democratic transition. The constitution reflects the aspirations of diverse communities liv-
ing together. It was a top-down process to create the constitution, but because it rose out of the in-
dependence struggle, it had bottom-up elements in the shape of the people who were involved in 
the process – popular independence leaders. India had 100 years of building democratic institutions 
before independence. This smoothed the negotiations and compromises of democratic nation build-
ing. India has the largest constitution in the world with many unique articles enshrining asymmetric 
federalism to grant different powers to different states. The constitution also includes asymmetric 
rights for minorities. The Constituent Assembly took close to two and a half years to debate, draft and 
adopt a constitution. Though the delay was criticized, the constitutional debates touched on every 
aspect of Indian identities and aspirations, and its key elements were discussed across the country. 
The constitutional debates touched upon the political, social and economic issues that would trans-
form India according to its people’s aspirations. Minorities are bound by religious laws for personal 
law (marriage, etc.), allowing sharia law for Muslims, church law for Christians and civil law for hindus. 
In the 1980s, a debate about whether minorities should be governed only by their religion was raised. 
Muslim women’s groups pushed for an opt-out law to allow people to choose civil law. This did not 
pass due to opposition from religious authorities.

In ‘local and Regional governance in the portuguese Constitution: a Case study in democratic 
transition,’ Eduardo Cabrita wrote how Portugal is seen as a success story for transition from auto-
cratic rule. Portugal had 48 years of dictatorship, including 13 years of colonial wars, then a coup, a 
debate over joining the West or the East, and finally a democratic system. The transition period re-
quired patience, deft handling of military influence in the process and, above all, consensus and popu-
lar mobilisation on the part of democratic forces. There is a broad consensus of the need for regional 
autonomy but a permanent fight continues on the limits of the progressive autonomy. 

Narcis Serra’s paper, ‘Constitutional Reform and Civil-military Relations in spain,’ described how 
Spain went through a peaceful process in moving away from autocratic rule, first through a demo-
cratic transition followed by democratic consolidation. At the time of transition, a completely new 
constitution was needed. The hardest issue to be resolved in the constitution was the demands of 
self-government by certain regions and, hence, the creation of a system of regional autonomous 
governments. There were multiple disagreements with the armed forces that were handled with pa-
tience and progress through the process of consolidating democracy. Spain found that the constitu-
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tion couldn’t become the final answer to all the issues on debate. The constitution instead should 
allow problems to be solved at the right time. Military reform has to be understood as a part of the 
overall process of transition to democracy, together with other reforms such as the police and judi-
cial sectors. Even the most important problems for Spain (armed forces and regions) were not fully 
addressed in the constitution. Instead, there was an effort to ensure that the constitution should not 
become an obstacle to solving these issues in the future.

Pedro Dallari wrote in ‘Brazil: the Constitution-making process and the political system,’ how 
Brazil, like India, has a large, detailed constitution that is seen in the country as a success. It was creat-
ed following the end of military rule through a publicly accessible process, which Brazilians consider 
more important even than the final substance of the constitution, with wide public and civil society 
participation providing legitimizing support. Transitions to democracy are always difficult process-
es even when peaceful. Brazilian transitions have generally been peaceful, but the price was in the 
survival of unequal social structures from regime to regime. Brazil’s constitution facilitates relatively 
easy amendment if reflects the idea that a constitution cannot solve all of the problems of a country 
or remove them from political discussion. A constitution is a political agreement creating a basis for 
discussion to address the many other issues of importance. Brazil, like most Latin American coun-
tries, has a presidential system. 

Alexandra Barahona de Brito looked at 30 years of Latin American constitutional change in her paper, 
’Constitutional Reform processes in latin america: Key issues of Comparative interest,’ study-
ing processes in Colombia, Brazil, venezuela and several others. Sixteen new constitutions were pro-
mulgated after 1978 in the context of processes of transition to democracy or democratic reform. 
Given disappointments with the democratic and economic performance of the 1990s, and a history 
of systematic exclusion and marginalisation of some social groups from political decision-making 
and social welfare which democratisation failed in large measure to overcome, constitutional re-
forms have reflected a rejection of liberal democratic and market oriented arrangements, enshrining 
a more participatory, multicultural and collectivist vision of democracy and rights. The constitutions 
of Colombia (1991), venezuela (1999), Ecuador (2008) and Bolivia (2009) exemplify this trend. The 
history of Latin America is not the history of the absence of state and law, but rather of the selective 
ignoring of well-established rules and laws, and the co-existence of rule-based relations and other 
forms emerging from patronage, clientilism and other non-rational forms of power mediation. If the 
problem is not the absence of institutions then the solution may not be the creation of new ones 
but the adaptation of existing ones. ultimately, even the best sort of constitutional texts and judicial 
reforms are only the starting point for the development of a healthy polity and of the predictability, 
legitimacy and security that comes from embedded rule of law relations.

In her paper, ‘Constitutional Reform in Bosnia and herzegovina’, Denisa Sarajlic-Maglic wrote how 
the Bosnian constitution was created as an Annex to the Dayton Peace Agreement that ended the 
civil war in 1995. The constitution was designed to build a state and enforce peace. It was not designed 
to build a democracy. It has never been ratified by parliament or any other domestic structure. Day-
ton had two purposes: bring peace and to create a new political system. The constitutional process 
accepted and consolidated ethnic divisions and was complicated by international focus on transi-
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tional justice and economic issues. The parties negotiating the peace were the ones invested in the 
new structures. These parties, largely, represented different ethnic communities and the constitu-
tion thus reflects this ethnic division. The constitution was created in a top-down process seeking the 
lowest common denominator among the conflicting parties. All efforts to change it have been led by 
the international community, largely by the uS and more recently with the Eu. The constitution is 
complex and dysfunctional, and almost impossible to amend. Anyone from outside the three main 
communities is limited in terms of their capacity to run for office. This was recently declared to be a 
violation of the European Convention of human Rights and its Additional Protocols by the European 
Court of human Rights.

Azzam Mahjoub and Salwa hamrouni’s paper, ‘economic, social and Cultural Rights in the new tu-
nisian Constitution,’ studied the versions of the constitution that were produced in December 2012 
and June 2013 and finalized in January 2014. The founders of the young independent state did not in-
clude economic, social and cultural rights (ESCR) in the constitution of 1959. Only the preamble stat-
ed that the republican regime was “the most effective one to protect the family and the citizens’ rights 
to work, health and education.” Eventually Tunisian courts recognized the constitutional guarantee of 
human rights, including ESCR, as expressed in the preamble, giving them the same legal value as the 
rest of the constitutional text. Social concerns were a driving engine of the 2011 Tunisian revolution. 
ESCR are on the agenda of the NCA, which has committed to draft a new constitution in line with the 
main claims of the revolution: Dignity, Freedom and Social Justice. The constitutional drafting com-
mittees decided early in the process to draft the constitution from scratch. They made some efforts 
to develop a consultative process together with civil society organizations. The 2012 rough draft was a 
significant improvement compared to the constitution of 1959 with the affirmation of ESCR. however, 
there was not a clear and full commitment of the state to keep its obligations, and the two main prin-
ciples on gender equality and on non-discrimination were not sufficiently addressed. The 2013 draft 
reflected the greater involvement of civil society, which demanded and received improvements on 
gender equality and the removal of plans to integrate sharia as a source of law. The 2013 draft also in-
cluded a reference to social justice in Article 12 and greater clarity on youth, health and labour issues, 
partly reflecting the greater input from labour. The ultimate goal was to reach a genuine national 
consensus for a very progressive constitution in line with the most advanced international standards 
and reflecting the profound spirit of the globally supported Tunisian revolution.

Amr el-Shobaki’s paper, ‘the egyptian Constitution: procedural problems and a Crisis of Content,’ 
looks at the content of the constitution (executive, legislative and judicial roles) as well as the process 
of drafting Egypt’s first constitution following Mubarak’s removal in 2011. The 2012 parliament elected 
a Constituent Assembly to write the constitution but this Assembly, dominated by allies of then-Pres-
ident Morsi’s Freedom and Justice Party, was dissolved by court order in April 2012. A second, more 
diverse, Constituent Assembly was then appointed and drafted another constitution, approved in a 
referendum in December 2012. The divisions in Egyptian society over the 2012 constitution, however, 
contributed to a deepening of political polarization. Egypt struggled with several major questions for 
the constitution, including the use of sharia as a fundamental source for legislation, the role of al-Azhar 
as a religious authority, how to develop judicial independence, and how to define the role of military. 
There was a lack of political consensus on the constitutional and legal basis upon which the political 
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process will be based. The situation has now become a new model that should be studied by all de-
mocratizing countries so that they can learn with it. An influential segment of the Egyptian popula-
tion felt that the 2012 constitution did not express their views. When a community fails to find con-
sensus on its constitution, this represents the beginning of the failure of its democratic experience.

A second paper on Egypt, ‘Writing the Constitution of the egyptian Revolution: Between so-
cial Contract and political Contracting,’ by Yasmine Farouk, explained how the 2012 constitution 
reflected the conflicts of interests and short-term political alliances that existed at the time of its 
writing, instead of being the common reference for the political, economic and social systems in 
post-Mubarak Egypt. The paper explained how yielding the constitution making – not just constitu-
tion writing – process to the dictates of the political balance of power affected the mechanisms of 
constitution making and how the composition of the Constituent Assembly led to the adoption of 
a constitution that “locks in” the existing political balance of power. This locking in, in turn, led to a 
near reproduction of the old political regime. The Constituent Assembly’s attempts to control civil 
society participation in the constitution making process led to the exclusion of key stakeholders. 
These actors then contested the legitimacy of the constitutional process, thus paving the way for 
the suspension of the 2012 constitution only six months after its adoption. The 2012-13 Egyptian 
constitutional experiences confirm that the best way to resolve a constitutional process locked in a 
short-term power struggle is the participation of all political and social forces. Despite the undeni-
able progress on the issues of rights and freedoms, large sectors of society reject the 2012 and 2013 
constitutions because of the process.

‘Constitutional Reform: the Case of syria,’ by Nael Georges, analyses prospects for the role of 
religion in any future Syrian constitution, as well as suitable constitutional provisions for women, 
minorities and freedom of religion. The non-representation of Islam as a state religion in Syria is 
almost unique in the Arab world. Successive Syrian constitutions have neither been fully inspired 
by religion nor have they adopted strict separation between state and religion. The current 2011 
constitution contains some religious arrangements such as reserving the presidency for a person 
belonging to the Islamic community and including provisions linked to Sharia as a source of legis-
lation. The 1973 constitution remained applicable until the Syrian uprising in March 2011. A new 
constitution was then adopted by the Assad regime to reduce political tension in the country and 
stifle the nascent revolution, but no form of secularization was adopted and the role of political ide-
ology is still apparent, most particularly with the constitution’s commitment to Arabism. Non-Arab 
minorities, especially Kurds, emphasize that their cultural rights are affected through this constitu-
tion. The Syrian constitutional system has contributed to forming the great principles of human 
rights and, in particular, to introduce the notion of citizenship, which is crucial for the integration 
of religious minorities and respect for women’s rights. however the Syrian constitutional system is 
far from ideal. Equality among citizens, Muslims and non-Muslims, men and women, at every level, 
should expressly be included in the Syrian constitution. Equality is a key aspect of the citizenship 
principle which is crucial for the unity of the Syrian people as well as the integration of minorities. 
The Syrian constitution should recognize the primacy of international law over national law and 
provisions of international human rights law should be incorporated in the Syrian legal system, 
including its constitution.
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Though no paper was completed on Turkey, it was analysed in depth at the Ankara conference. tur-
key went through a series of public consultations to gather public input for the constitution-writing 
process led by the Turkish parliament. Turkey needs a new constitution because the current one is a 
legacy of a military coup. There is a wide appetite to develop a system of government that can move 
past political deadlock. Turkey has made strides in recent years in putting the threat of military coup 
behind it. All options are under consideration in shaping the constitution, including major issues such 
as the choice of electoral system, the number of elected houses, the power balance between the 
centre and the regions, the limits of parliamentary privileges, and the possibility of parliamentary or 
presidential systems. The biggest questions, however, remain the role of the judiciary and the rights of 
minorities, particularly the ‘Kurdish question’. As Turkey wrestles with how to recognize fundamental 
rights and shape its justice system, it is searching for how the state can treat religious and linguistic 
minorities equally. Turkey is seeking to ensure that the final result reflects three pillars of constitu-
tional legitimacy: a good constitution-making process, a constitution that guarantees fundamental 
values and a constitution that is effective.
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Constitutional RefoRm in times of tRansition

thE makIng OF thE InDIan cOnstItutIOn
BY radha Kumar

“Long years ago we made a tryst with destiny, and now the time has come 
when we shall redeem our pledge, not wholly or in full measure, but very 
substantially. At the stroke of the midnight hour, when the world sleeps, India 
will awake to life and freedom. A moment comes, which comes but rarely in 
history, when we step out from the old to the new, when an age ends, and 
when the soul of a nation, long suppressed, finds utterance. It is fitting that 
at this solemn moment we take the pledge of dedication to the service of India 
and her people and to the still larger cause of humanity.”

Jawaharlal Nehru, ‘Tryst With Destiny’, Independence Day broadcast, August 14, 19471

i.  intRoduCtion
India gained freedom from British rule in 1947. It’s founding fathers – and in this case, mothers – 
achieved independence through a combination of political mobilization and direct negotiations, 
mostly non-violent, for over fifty years. This was in sharp contrast to the majority of imperial territo-
ries, which were granted freedom through international decisions following the defeat of empires in 
World War I and II, or achieved it through war. Despite its unusual history, India had to pay the price 
of partition for independence; and the day of independence itself was marked by violence and a great 
displacement of peoples in the north and east of India. 

As was so elegantly lamented by the poet Faiz Ahmed Faiz, independence was not supposed to have 
happened this way. In fact, the British government and Indian independence leaders had agreed to 
a Constituent Assembly that would pave the way for constitutional freedom for a united India. The 
Assembly, whose members were elected by the provincial legislative assemblies, comprised 217 rep-
resentatives, including 15 women. It began its work in December 1946, while India continued under 
British rule, but made little progress given the Indian Muslim League’s growing demand for a sepa-
rate Muslim homeland. In June 1947, the delegations from the Muslim-majority provinces or regions 
of Sindh, East Bengal, Baluchistan, West Punjab, and the North West Frontier Province withdrew in 
order to form the Constituent Assembly of Pakistan, which held its first meeting in Karachi. On Au-

1.  Batybyal, rakesh (2007). The Penguin Book of Modern Indian Speeches, delhi: Penguin india, pp.327-8.
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gust 15, 1947 the Dominion of India and the Dominion of Pakistan became independent nations. After 
independence, 28 members of the Muslim League, who had opted to stay in India, joined the Indian 
Constituent Assembly. Later, 93 members were nominated from the princely states. 

Thus, the real work of constitution making started only after the 1947 division of India. under an in-
terim government formed from the Constituent Assembly, the next two and a half years were spent 
drawing up a constitution. The constitution of India was eventually adopted on November 26, 1949 
and came into effect on January 26, 1950. With the Congress having led the country to independence, 
its leaders put their stamp on the constitution. Since then it has been amended close to a hundred 
times, yet its spirit continues to infuse Indian democracy as it deepens and widens.

ii.  aims of the Constitution
What were the aims of the Indian constitution and the goals of its makers? There were two overarch-
ing priorities: first, forging a colonized and diverse people into a nation, and second, consolidating a 
democratic dispensation within a union of States. Ensuring lasting sovereignty from British rule was 
a third and relatively easy to achieve priority (though it was expanded to ensure freedom from any 
dependency relations, which was not so easy to achieve in a poor and war-torn country). 

Introducing an ‘Objectives Resolution’ in the first sitting of the Constituent Assembly on December 
13, 1946, India’s first Prime Minister Jawaharlal Nehru, laid down eight goals for the new country, to be 
reflected in its constitution: 

(i) India would be a sovereign democratic republic;

(ii) It would be a “willing” union of territories and states;

(iii) The union would be of “autonomous units”;

(iv) Its powers would derive from the people;

(v) It would secure justice, equality and freedom of thought and expression for all Indians;

(vi) It would safeguard the rights of minorities, tribal and “backward classes”;

(vii) It would maintain the sovereignty and territorial integrity of the republic; and

(viii) It would contribute to world peace and welfare.

These were ambitious goals. under the British Empire, India was divided into two sets of territories: (a) 
provinces that were directly ruled by the British, and (b) semi-autonomous princely states that were 
under British protection but had their own distinct laws and norms. The vast majority of princely states 
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opted to join the new Indian federation and were members of the constitution-drafting process. A hand-
ful of states were integrated through force and/or diplomacy. For example, Pondicherry (Puducherry) 
and Chandarnagore (Chandannagar) were transferred to India in November 1954 by the French authori-
ties, and Goa, Daman and Diu were wrested from Portuguese control in December 1961. 

Forging administrative and federating units out of these states was one of the first challenges faced by 
the Constituent Assembly. Close to 600 princely states joined India following independence: clearly 
they would have to be integrated into larger units for a manageable federation. It took over a year 
to persuade the princes to agree to allow their kingdoms to be absorbed into states. Led by Sardar 
Patel, one of the most powerful Indian National Congress leaders, a committee of the Constituent As-
sembly finally negotiated an agreement to merge with the proviso that the princes would retain their 
titles and personal wealth in return for ceding their territories. Additionally, merged princely states 
would be governed by a princely head but would have an elected legislature. By the time the draft 
constitution was introduced, India was to comprise a little over 20 states.

A more difficult issue, which was debated heatedly in the Constituent Assembly, was the demand 
by several princes to retain feudal laws in the merged states but the Congress, which commanded a 
majority in the Assembly, would not compromise on democracy and universal franchise. 

iii.  fedeRalism veRsus CentRalism
Article 1 of the Indian constitution begins with the statement, “India, that is Bharat, shall be a union 
of States”. Nevertheless, when introducing the constitution, the Chairman of the Drafting Commit-
tee, Dr. B.R. Ambedkar, clarified that India was not, like the u.S., a federation of states that had come 
together to form a union, but rather an already existing collection of states that decided to adopt 
a federal structure upon achieving independence. Thus, he argued, the right to secession could not 
be sought or implied. Moreover, he said, the federal authority needed to have strong powers rather 
than limited functions.

Most Indian constitutional theorists believe that the choice of balancing a strong centre with fed-
eral powers to the states was made against the backdrop of partition and its attendant communal 
and ethnic war. having already suffered a major division, India needed to close the partition chapter 
rather than allow it to remain even slightly open. That there has been a heated debate over the past 
decade or more on whether India is a federal or “unitary” state may testify to the fact that we have 
put the shadow of partition firmly behind us. Much of the debate is in response to the emergence of 
strong regional parties that seek greater powers for their states; in fact, India has been in a process 
of willy-nilly and unplanned federalization for ten years now, which has in fact weakened the centre 
and strengthened the states. 

The Indian federalism debate has centred on apparent contradictions between, on the one hand, 
the federal and union divisions of powers in the articles of the constitution and, on the other hand, 
the detailed separation of legislative and administrative powers enumerated in the union, States 
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and Concurrent Lists that form Part xI of the constitution. Some analysts see the union list as 
granting greater powers to the centre than to the states; indeed, residual powers vest in the centre, 
as in the Canadian constitution, and the centre is empowered to dismiss a state government if na-
tional security is threatened. 

But Dr. Ambedkar’s explanation of the intent underlying Part xI was very different. Critics, he said, 
had asked what was the need for administration to be laid out in such detail and had pointed out 
that much of it was taken from the colonial Government of India Act of 1935. It was indeed a pity 
that the constitution had to include so many administrative details, Dr. Ambedkar observed; but 
given the diversity of the country and the relative underdevelopment of the majority of its people, 
“Constitutional morality is not a national sentiment. It has to be cultivated.” A profound point in-
deed, and one remains valid today, unfortunately as much for the centre as for the states, albeit in 
a different manner.

In the most important sense, therefore, India’s constitution was forged in the context of transition 
to democratic rule, not in the context of ethnic conflict and division.

iv.  asymmetRies
The federalism issue is further complicated by the fact that India’s constitution created an asymmet-
ric federation in which some states have powers that other states do not. The most vivid example is 
Jammu and Kashmir, whose relation to the Indian union is governed by Article 370 of the Indian con-
stitution, adopted in 1953. under Article 370, the union Government has authority over the portfolios 
of defense, foreign affairs and currency; all other functions rest with the State of Jammu and Kashmir, 
including its own constitution, election commission, laws and judiciary. Though ten other states have 
constitutional autonomies, these deal with relatively minor matters, such as taxes. 

Jammu and Kashmir is seen as having a special status within the Indian union constitutionally, and 
thus does not really impinge on the federalism debate. however, several states have piggy-backed off 
the Jammu and Kashmir provisions of disallowing non-natives from acquiring property; the mountain 
states of himachal and uttarakhand, for example, have passed laws restricting non-native land acqui-
sition to 2500 yard plots. 

Asymmetries of rule of law are more significant for centre-state relations. Law and order is on the 
States’ List, which does not demand uniformity. Disparities in the quality of policing are sharp, with 
some states assuring a basic level of security (these are mostly the demographically smaller states, 
as is to be expected), and others not. Yet attempts at reform by the centre have largely been met with 
cries that Indian federalism is endangered. With increasing numbers of citizens asking for better gov-
ernance, however, such warnings are beginning to sound increasingly hollow. 

This does not mean that India will not hang together. Disparities between states are likely to increase 
but as long as India is one country, the wealthier states will offer migration opportunities that people 
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from the poorer states will seek. The wealthier states are unlikely to seek secession because they can 
gain powers and access, for example to exploit resources in poorer states, through the centre. And 
the centre, once a controlling power under Prime Minister Indira Gandhi, now works mostly through 
consultation with the states.

v.  minoRities
Significantly, the first set of principles to be presented to the Constituent Assembly was on minority 
rights. Given the Muslim League’s call for a separate homeland, and the impending threat of partition, 
Assembly members were anxious to provide reassurance to the Muslims of India that their rights and 
interests would be protected. On May 1, 1947, two months before independence and partition, Sardar 
vallabbhai Patel moved Clause 18 in the Constituent Assembly, proposing that:

(i) Minorities would be protected in “respect of their language, script and culture, and no laws or 
regulations may be enacted that may operate oppressively or prejudicially” against them.

(ii) Any discrimination against minorities in educational admissions would be unlawful; religious 
education would not be compulsory for them; and

(iii) All minorities would be free to “establish and administer educational institutions of their choice”; 
State aid for such educational institutions would be non-discriminatory.

The protection of fundamental freedoms for all citizens, including minorities, guaranteed the free-
dom of religion, both practice and propagation, and, more controversially, guaranteed that minorities 
would be governed by their religious personal laws concerning issues such as marriage, divorce and 
adoption rights. At the same time it allowed individuals to opt for civil laws if they chose. To ensure 
representation, seats were reserved for minorities and representatives of the dispossessed.

In practice, the record has been patchy. Personal laws have been especially controversial because 
they have negatively impacted women’s rights (including with respect to maintenance and property). 
While few minorities have felt the need to leave independent India en masse, there have been peri-
odic outbursts of communal violence in which more members of minority communities – such as 
Muslims and Sikhs – have died than have hindus. hindu-Muslim tensions have been more explosive 
than any others, partly because Muslims form by far the largest minority (numbering around 170 mil-
lion) and partly because of the legacies of partition. 

One way around the minority issue was to create multi-ethnic states whose people were united by 
linguistic and cultural identity. Following the adoption of the constitution, the Indian government did 
exactly that in a massive reorganization of states in 1956, creating 14 states and 6 union territories 
(ruled directly by a Chief Administrator rather than a Chief Minister). Over time, the number of states 
has grown to 28 and the union territories also have elected legislatures. In addition to the cultural-
linguistic principle, a topographic principle was added in the 1990s, allowing the creation of separate 
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mountain states; moreover, the indigenous people criterion that underlay the creation of the seven 
North Eastern states was expanded soon after, to allow for the creation of tribal states in east and 
central India.

In fact, both lowest-caste and tribal representatives had argued in the Constitutional debates that they 
did not want to be identified as minorities, and thus two separate categories were added, of scheduled 
castes and scheduled tribes, who were entitled to affirmative action in development and employment. 
Though the government’s implementation policies did create a small group of underclass elites, unedi-
fyingly described as a “creamy layer”, it did not help in the development of lowest-caste and tribal middle 
classes. Self-rule, the Indian government and Parliament felt, might allow for speedier development 
than affirmative action had. But they forgot Dr. Ambedkar’s observation that constitutional morality had 
to be cultivated, and tribal areas suffered the same degree of misrule as they had when they did not 
have their own states. Many see the on-going Maoist insurgencies in India’s tribal areas as an outcome 
of neglect, flawed policies and poor implementation, which is an accurate assessment. But they do not 
include in their list of problems the one big flaw that stems from disregard of the need to nurture profes-
sionals and administrators: the vacuum in governance capacities.

vi.  lessons
India was rare in comparison to other ethnically or communally partitioned countries such as Ireland, 
Cyprus or Bosnia-herzegovina (de facto but not de jure) in that it was able to develop a secular and 
pluralist constitution. how did this happen?

Firstly, India accepted partition as the price of independence, and put the focus on the latter. Ire-
land did not accept partition at the time of independence, and only fully accepted it in 1997 with the 
Belfast peace agreement and in a European union context that made borders invisible. Cyprus and 
Bosnia-herzegovina avoided de jure partition but accepted it de facto, and included ethnic power 
sharing in their constitutional and/or political structures, the former without a formal agreement and 
the latter with one. Initially, the Indian thrust was on protection of minority rights and affirmative ac-
tion for dispossessed communities, but from the 1990s onward India entered a phase of Democracy 
2.0, with the development of minority political parties and achievement of legislative representation 
through the ballot box in addition to reserved seats. 

Secondly, India was large and diverse enough for partition to become relatively less important than 
freedom. The country was able to concentrate on governance, reconstruction and reconciliation.

Thirdly, the Indian leadership insisted that partition could not be tied to future constitutional dispen-
sation, even if to avoid the former. Indeed, some would argue that the Indian leadership preferred 
partition to a predetermined constitutional or political structure. The constitutional structure of free 
India, the founders said, would be decided by the Constituent Assembly, established in December 
1946, which would stand dissolved once the constitution was passed. Thus, Indians could focus on 
what they wanted their country to be.
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lOcal anD REgIOnal gOvERnancE 
In thE PORtuguEsE cOnstItutIOn: 
a casE stuDy In DEmOcRatIc tRansItIOn
BY eduardo caBrita

Fourthly, the process whereby the constitution was drafted, adopted and came into effect helped 
make it a living document. The Constituent Assembly took close to two and a half years to debate, 
draft and adopt a constitution. Though the length of time it took was much criticized, the constitu-
tional debates touched on every aspect of Indian identities and aspirations, and its key elements were 
discussed across the length and breadth of the country. Finally, the issues covered during the consti-
tutional debates touched upon the key political, social and economic issues that would transform 
India according to its people’s aspirations. Among them were: the nature and structure of the Indian 
union (federal and asymmetric), the rights and laws of all communities (religious, linguistic and cul-
tural, labour, women and the dispossessed), the nature of the executive and administration, and civil-
military and security issues.

As a result, the constitution has withstood the tests of time and, though it has been much amended 
and many of its principles have been violated, its core principles have been untouched, and amend-
ments have added to its resilience. As previously mentioned, it is a living document that provides an 
executive framework for what we want to be, but have to work hard to realize.

i. poRtugal: fRom authoRitaRian Rule 
 to a euRopean demoCRaCy
From 1926 to 1974 Portugal was ruled by the longest-lasting authoritarian regime in Western Eu-
rope. Sub-national policies were focused on colonial issues in Africa, and at the local level may-
ors were appointed by the national government. On 25 April 1974, the military, tired of 13 years of 
colonial wars in Portugal’s African colonies (Angola, Mozambique and Guinea-Bissau), took power 
with a declared program of democratization, decolonization and economic development with an 
adequate distribution of wealth. 

The new authorities, led by a group of young army officers known as the Armed Forces Movement 
(AFM), promised to return power to a civilian democratic government and to hold elections in one 
year. Apart from a period of political instability caused by disputes between a pro-European orienta-
tion and a leftist revolutionary orientation, the elections for a Constitutional Assembly were held on 
the first anniversary of the April Revolution with more than 90% of potential voters participating.

Before the 1975 election, radical wings in the army, with support from some popular movements in 
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the streets, pushed for a system based on “direct democracy” combined with a permanent Council 
of the Revolution as the voice of revolutionary legitimacy. After the defeat of a conservative-led 
attempted military coup in March 1975, this leftist trend was strengthened. Facing strong pressure 
to postpone the elections, the leading political parties agreed to sign a Constitutional Pact with 
the AFM as a pre-condition for holding the scheduled democratic elections for the Constituent As-
sembly that would be tasked with writing a new constitution for Portugal. This AFM-Parties Con-
stitutional Pact was designed to set up a democratic system under military supervision with strong 
powers given to the Council of the Revolution (composed of AFM representatives) and an indirect 
election of the President of the Republic by an Assembly composed of both democratically elected 
parliamentarians and revolutionary representatives appointed by the army. Concerned with the 
risk of postponing the elections, all major parties signed the Constitutional Pact. 

Surprisingly, the 1975 election led to a Constituent Assembly with a majority of members in favour 
of representative democracy and a path towards EEC membership. The Constituent Assembly had 
116 deputies from the Socialist Party (strongly supported by European social-democratic and labour 
parties), 81 from the Democratic People’s Party (conservative), 30 from the Communist Party (pro-
Soviet), 16 from the Democratic and Social Centre (Christian-democrat) and 7 from smaller parties.

During its first months, the constitution drafting process of the Constituent Assembly was sur-
rounded by huge controversy and beset by popular demands, backed by radical wings in the Council 
of the Revolution, for a mix of parliamentary democracy with direct popular power. Another difficult 
issue was to define the role of the army in the transition to a full democratic system. 

however, following another attempted military coup in November 1975, this time led by commu-
nists, the moderate wing of the army took control and consolidated a move toward representative 
democracy following Western European models. A consequence of this shift was a second version of 
AFM-Parties Constitutional Pact, signed by all the political parties with elected members in the Con-
stituent Assembly, that selected a semi-presidential system with a directly elected president and a 
reduced role for the Council of the Revolution, limiting its remit to issues related to the armed forces. 

The constitution drafting process lasted from June 1975 to April 1976. Legislative elections were 
held under the new constitution on 25 April 1976, and a presidential election followed on 27 June 
1976. As a proof of Portuguese realpolitik, the first elected president was the Army Supreme Chief 
and a leader of the moderate side in the 1975 political process.

ii. Constitutional dRafting in RevolutionaRy times 
The constitutional drafting process of the Constituent Assembly began with the presentation of 
draft constitutions by political parties and a discussion on methodology and structure of the consti-
tution. In the end, the 1976 Portuguese constitution was developed as a long text, with 312 articles 
in its original version. It contains a large section on traditional political rights called “Rights, free-
doms and guarantees” which includes workers’ rights, like the right to strike and form trade unions 
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and workers committees, as well as more than 30 articles on economic, social and cultural rights 
and several provisions about economic organization.

The chapters on political structure were influenced by the dynamics of the revolutionary process 
and changed according to the two versions of the Constitutional Pact with the armed forces. Al-
though, formally, the discussions in the elected Constituent Assembly were based on the draft con-
stitutions submitted by political parties, debate was strongly marked by the global revolutionary 
environment. 

The nature of the regime, the economic model, the extent of fundamental rights, the definition 
of economic, social and cultural rights and the system of government were all under strong scru-
tiny by the public and the press, and were the focus of multiple large public demonstrations. 
The majority of the arguing was about a choice between a “bourgeois democracy” model and a 
direct democracy model supported by revolutionary legitimacy. The drafting proceedings in the 
Assembly took place with a remarkably mature level of political and legal debate even as the 
political temperature outside the Assembly ran very high. A siege of the Parliament building by 
trade unions even led to discussions of an emergency plan to transfer the Assembly away from 
Lisbon to Oporto in the north.

Due to the political environment, academic institutions did not play a major role in the drafting pro-
cess, though some young scholars such as Jorge Miranda from Lisbon university and vital Moreira 
from Coimbra university were elected as members of the Constituent Assembly and played key 
roles in the discussions. Due to their academic authority and knowledge of history they were able 
to produce reference works on the constitution and are commonly consulted when constitutional 
controversies arise. 

The basic structure of the constitution is still in force today but it was amended seven times from 
1982 to 2005 (see Annex). The most relevant amendments included the consolidation of civil dem-
ocratic power in 1982 with the elimination of the Council of the Revolution, a liberalization of eco-
nomic organization in 1989, opening way to privatization in the public sector, and several amend-
ments to accomplish closer integration with European union (Eu) legal requirements (1992, 2001, 
2004 and 2007) or with the jurisdiction of the International Criminal Court (2001). The difficulty 
of achieving the two-thirds majority required in Parliament for constitutional changes has led to a 
stabilization of the system of government after the revolutionary period. Revisions generally reflect 
a bipartisan consensus between the two largest parties, the Social Democratic Party (PSD) and the 
Socialist Party (PS) in all elections since 1976. 

Besides its wide scope as a charter of not only traditional political rights but also economic, social 
and cultural rights, the Portuguese constitution can be seen as a product of a transition process 
from an authoritarian regime to a democratic political system. A major success, mostly unchanged 
since 1976, was the creation of a parliamentary system with a directly elected President who has 
significant power, particularly in moments of political crisis or when there is no clear parliamentary 
majority. The president appoints the prime minister according to the electoral outcome, may dis-
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solve the parliament in the case of irregular work of the democratic institutions and has veto power 
on legislation. All four elected presidents since 1976 have dissolved parliament after breakdowns 
in ruling coalitions or when the governments had no capacity to get major legislation adopted by 
the chamber. The first president, Ramalho Eanes, for example, appointed three prime ministers on 
his own political initiative without clear partisan support (1978, 1978 and 1979) and Jorge Sampaio 
dismissed the government and called new elections in 2004 due to political instability even though 
there was no breakdown in the ruling coalition.

The Portuguese system was designed to avoid excessive concentration of powers and for this rea-
son has been referred to as a potential model during the current constitutional debates in Arabic 
countries, particularly in Tunisia. 

During the drafting proceedings, specialized committees were created to prepare draft versions of 
different sections of the constitution that would then be reviewed and voted in the plenary session. 
The number and scope of the committees followed a discussion about the structure of the consti-
tution and the number and content of the chapters. Among the committees, one was dedicated to 
‘autonomous regions’ and another to ‘local power’.

The drafting committee discussions were based on proposals from political parties, but as there 
was no majority, the texts submitted for analysis by the plenary reflected a range of contributions. 
Major roles were played by the PS and PSD in the autonomous regions chapter and by the Commu-
nist party in the local power chapter. 

Both the autonomous regions chapter and the local power chapter are included in the part of the 
constitution about the organization of political power. In the current version, these are Title vII – 
Autonomous Regions (Articles 225-234) and Title vIII – Local Power (Articles 235265). There are 
also several references to sub-national entities in other constitutional articles, including in the sec-
tion declaring Portugal a unitary state, in the provisions on the legislative powers of the Assembly 
of the Republic, in the section on presidential powers and in the section on guarantees and revision 
of the constitution. 

iii. Regional and loCal poWeRs in an old CountRy
Portugal has had stable borders since the 13th century and has no significant linguistic, ethnic or re-
ligious minorities. As opposed to Spain’s nationalities problem or the British devolution process, po-
litical debate over the sub-national organization in Portuguese politics is mostly over administrative 
organization, models of territorial governance, the proximity of decision-making and respect for local 
traditions and aspirations.

A more comparable political and administrative tradition may be found in France where discussion of 
the status of the Overseas Dominions and Territories (DOM-TOM) or Corsica may be compared to Portu-
gal’s autonomous regions issue, and questions on regionalization and decentralization may be contrast-
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ed with Portugal’s discussions of local government. Another affinity with the administrative debate 
in France has roots in the Napoleonic and Jacobin legal and philosophical traditions which link mod-
ernization and equity with a strong enlightened central government. That centralized tradition was 
dominant in the Portuguese Constitutional Monarchy (1820-1910) and the first Republic (1910-1926). 
Authoritarian rule (1926-1974) consolidated central control and weakened local entities, seeing the 
devolution of powers as connected with inefficiency, parochialism and the influence of local pundits.

The 1976 constitution opened a new era of regional autonomy for the Atlantic archipelagos of Azores 
and Madeira and of democratic local government for municipalities and parishes (infra-municipal 
entities) in continental Portuguese territory. The regional and local elected bodies provided a chance 
for political participation to thousands of people, with nearly half a million candidates for seats in the 
two regional assemblies, the 308 municipal assemblies and executive bodies and more than 4000 
parish assemblies.

Autonomous regions and local governments were assigned more competences with the ideas of pro-
gressive autonomy, decentralization and principles of subsidiarity enshrined in the constitution in 
1997. They had also gain significant roles in development and infrastructure programs after Portugal 
joined the European Community in 1986 and gained access to strong support from structural funds.

Today, in the context of the European financial crisis (Portugal is constrained by a memorandum of 
financial assistance with the Eu, the European Central Bank and the International Money Fund – ‘the 
troika’), the autonomy of regional and local governments is under strict scrutiny as the country tries 
to harmonize the desire for political autonomy with respect for fiscal discipline. The troika agreement 
involves a review of the Regional Finance and Local Finance laws. The Madeira region, for example, 
submitted to a fiscal adjustment program which raised taxes in the region and made severe cuts in 
public expenses.

iv. deCentRalization in a unitaRy state
Portugal is defined by Article 6 of the constitution as a unitary state: “the state shall be unitary and 
shall be organized and function in such way as to respect the autonomous islands system of self-
government and the principles of subsidiarity, the autonomy of local authorities and the democrat-
ic decentralization of the Public Administration.” According to Article 6, Section 2, “the Azores and 
Madeira archipelagos shall be autonomous regions with their own political-administrative status 
and self-government institutions”. The reference to subsidiarity comes from the 4th constitutional 
revision (1997) and the concept of self-government institutions in the autonomous regions from the 
1st revision (1982).

The autonomous status of the Azores (nine islands in the north Atlantic almost halfway to the unit-
ed States) and Madeira (two islands closer to Casablanca than to Lisbon) has historical and geo-
graphical roots. Even with almost non-existent independence movements since the revolutionary 
period, the islands have trended towards progressive increases in autonomy, submitting propos-
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als to amend the constitution or the regional statutes beyond the limits admitted at the national 
level. The deepening of European integration and the designated status as ultra-peripheral regions 
given by the Eu treaties has given a new multilevel dimension to the fulfilment of the concept of 
subsidiarity enshrined in both the Lisbon Treaty of the Eu and in the Portuguese constitution. The 
fundamental concepts are:

•	 Portugal is a unitary state, not a federal or a regionalized country, with autonomous regions in 
the Atlantic justified for geographical, economic, social and cultural reasons and by the “his-
torical autonomic aspirations from islands populations” (Article 225/1);

•	 Autonomous regions have self-government with legislative and executive powers according to 
the constitution and the Political-Administrative Statutes adopted by the Assembly of the Re-
public after a draft submitted by regional legislative assemblies;

•	 Local government is democratically elected at municipal and parish levels, according to the 
law adopted by the Assembly of the Republic, and exercise powers and competences conse-
crated in the law adopted by the Assembly of the Republic respecting the principle of adminis-
trative decentralization.

v. an atlantiC Regional self-goveRnment
Azores and Madeira have historically suffered from isolation and have developed aspirations for 
autonomy from the central government. After the 1974 revolution, in the context of political tur-
moil, decolonization of Portugal’s African colonies and suspicion about the leftist trend in Lisbon, 
pro-independence movements arose in the islands and the constitutional debate was held in this 
complex environment.

Political and administrative autonomy is based on an elected regional assembly, a regional govern-
ment and a financial status which gives to the regions all tax revenues collected there and the right 
to transfers from the national government. The level of autonomy and the legislative powers of the 
autonomous regions had always been at the root of tensions between the central power, the Con-
stitutional Court and regional authorities. 

The legislative powers of the regional assemblies were originally subordinated to matters of re-
gional specific interest not regulated in the general laws of the republic, and for the adaptation or 
execution of these laws. After the 2004 constitutional revision, regional legislative powers were ex-
panded to include all matters in the Political-Administrative Statutes not under exclusive respon-
sibility of national sovereign bodies. The Statutes are adopted in the national parliament through a 
two-thirds qualified majority but the regional assembly has exclusive initiative for revision. The four 
central issues of the constitutional status of the autonomous regions are:
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ThE BASIS AND ThE NATuRE OF REGIONAL AuTONOMY
Since the original drafting of the constitution, the distinction between the political and legislative 
autonomy of the Atlantic regions and the administrative autonomy of local entities has been clear at 
the sub-national level. The historical and territorial narratives, the existence of regional governments 
and legislative bodies, the role of regional branches of the national parties and local public opinion 
all stressed a move towards progressive autonomy limited only by statehood powers. Clear redline 
areas have been the existence of a regional judicial system, the existence of a regional tax system or 
powers related to security forces, but issues like participation in Eu affairs or the extent of legislative 
powers have seen significant developments. The autonomous regions have their own government 
bodies, legislative and executive, rooted in a parliamentary system of government with only limited 
supervision by the constitutional representative of the Republic. however, due to the existence of 
parliamentary majorities (except once in Azores) the system has developed with the core of power 
centred in the Presidencies of the Regional Governments.

ThE LEGISLATIvE POWERS OF REGIONAL 
GOvERNMENT BODIES
The legislative powers of the autonomous regions were defined in stages. There was an experimen-
tal phase between 1976 and the first revision of the constitution. This time was also the era of the 
first Political-Administrative Statutes adopted by the Assembly of the Republic through the initia-
tive of the regional legislative assemblies. The Azores Statute was adopted in 1980 and amended 
three times, most recently in 2009. The Madeira Statute was, after a long controversy, adopted in 
1991 and amended twice since then. Before the adoptions of the Statutes, regional autonomy was 
framed by the provisional Statutes enacted in 1976 immediately after the drafting of the constitu-
tion. The difficulties in adopting and amending the Statutes came from the dual system of regional 
initiative and central adoption submitted to the limits of the original draft. At first, the legislative 
powers of the regions were limited to matters of specific regional relevance and to the adaptation of 
national laws. The 1982 constitutional revision created the concept of “general laws of the republic” 
from which the regions were able to legislate in all areas not reserved to the national government 
and to adapt them when allowed. The 2004 revision of the constitution substantially enlarged the 
regional legislative powers, with the disappearance of the concept of “general laws of the republic” 
as the requirement for defining a “specific regional interest”. Since 2004, the regions have legisla-
tive powers in all domains enshrined in the Statutes not reserved to the national bodies. Even na-
tional legislation may be adapted by the regional authorities when the regulation powers are not 
reserved to the national bodies.

FISCAL AuTONOMY
The autonomous regions have taxation rights which go beyond those of some federal states. The re-
gions have the right to adapt the tax system to regional specificities according to guidelines adopted by 
the Assembly of Republic. This has resulted in varied income tax and vAT rates. however, the most im-
portant constitutional provision is the attribution to the regions of all tax revenues generated there, plus 
the right to financial transfers from national tax revenues according to a principle of national solidarity. 
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The constitutional revision of 1997 added a national power to adopt a Regional Finance Law, making it 
an absolute reserve of competence for the Assembly of the Republic and becoming the greatest limi-
tation to regional autonomy in the economic and financial fields. The obligations adopted by Portugal 
in the Eu in the context of the Stability and Growth Pact, and more recently in the Treaty of Fiscal and 
Economic Integration, oblige the government to review the Regional Finance Law with potentially 
deeper limitations to regional autonomy. Another controversy emerged in the context of the fiscal 
adjustment policies as the government created extraordinary income tax changes and kept the rev-
enues coming from the autonomous regions. The issue will be reviewed by the Constitutional Court. 
Another sensitive matter is how to combine the monopoly of regional tax revenues by the region 
governments with the constitutional right of municipalities in the autonomous regions to share the 
revenues from direct taxation. 

ThE REGIONAL REPRESENTATION OF NATIONAL SOvEREIGNTY
Initially, a Minister of the Republic was assigned to each region but the position’s powers of supervision 
were diminished in 2004. The post is now called Representative of the Republic and has no seat in the 
Council of Ministers. The Representative appoints the regional government according to the outcome of 
the election and may submit regional legislation to the Constitutional Court. The Representative is ap-
pointed by the President of the Republic after consultation with the national government and in some 
way exercises presidential powers at the regional level. The revision of the Regional Finance Law and limits 
imposed from the Eu level will be significant tests for the Portuguese model of regional autonomy.

vi.  loCal poWeR and a CentRalist tRadition
Local power is developed through territorial entities with elected executive and deliberative bodies 
and “shall seek to pursue the interest of the local people”. On the Portuguese mainland, the constitu-
tion establishes three levels of local authorities: administrative regions, municipalities and parishes. 
All of them have only administrative autonomy according to the law and their financial status is de-
fined in the Local Finance Law adopted by the Assembly of Republic.

The administrative regions were never created as intermediate bodies between the central govern-
ment and the municipalities. Following the 1997 constitutional revision, the formal institutionali-
sation of the administrative regions could proceed only with an affirmative vote in a national refer-
endum. A national consultation was held in 1998 with a majority voting against any changes. The 
creation of administrative regions is now very uncertain.

Municipalities are the stronger and more traditional local bodies in Portugal, existing in various mod-
els since medieval times. The municipalities have an assembly and an executive body both directly 
elected through a proportional system. The first member of the list with the most votes becomes 
mayor. The 1997 constitutional revision admitted an evolution to a single election system with an 
executive body emerging from the assembly, but the political parties have never reached the two-
thirds majority agreement required in the Assembly of the Republic to change the electoral system. 
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Municipalities have their own taxes, created by the Assembly of the Republic, and the right to share 
national taxes according to the Local Finances Law.

Parishes are local entities inside the municipalities’ territories with competences defined in the law and 
executive powers decentralized by the municipalities. The number of parishes is justified by historical, 
cultural and geographical reasons, ranging from fewer than five in some municipalities up to 89 in one 
municipality in the rural north of Portugal. The government is now trying to apply a controversial law 
reducing the number of parishes by at least a third. Parishes receive financial transfers from the national 
budget as ruled in the law and also from municipalities as decided in their own budgets. 

Administrative decentralization is a major principle of state organization that must be defined by the 
Assembly of the Republic. The issue is now under severe economic constraints and, with a techno-
cratic view suspicious of decentralization predominant, low on the list of political priorities. In 1999, 
the Assembly of the Republic adopted a general law on decentralization of competences to the mu-
nicipalities but since then the only important developments were in the area of basic education.

vii. Constitutional Revisions and Regional
 and loCal autonomies
Since 1976, the Portuguese constitution has had seven amendments and some unsuccessful revision 
proceedings. The sections on autonomous regions and local power underwent several changes but 
are among the more consensual areas in the text. The political autonomy of the Atlantic islands and 
democratic local governments are consensual issues in the Portuguese constitutional system. 

There is a broad consensus among the national parties on the status of regional autonomy, though 
criticism often comes from deputies elected in the Atlantic islands demanding wider constitutional 
autonomy. The controversy over regional powers and the balance with the central government has 
been usually focused on revisions of the regional Political-Administrative Statutes and of the Re-
gional Finances Law. The idea of “progressive autonomy”, which led the autonomous regions to claim 
increasing autonomy in some matters, such as legislative powers and right to tax receipts, remains 
under close scrutiny.

Local power is something generally referred to positively in political rhetoric, even if central entities 
are generally reluctant to decentralize powers to the municipalities and there is a public debate on 
economic efficiency. The most controversial constitutional issues were the blockade to the institu-
tionalization of administrative regions (with the requirement for approval by national consultation) 
and the plans for changes in the electoral system for the executive body which have been in standstill 
for 15 years. Budgetary constraints also raise new challenges for decentralization policies. The politi-
cal deadlock will likely continue, giving an artificial impression of constitutional stability in this field 
of political organization. Considering the political difficulties in amending the Political-Administrative 
Statutes or the constitution, the Regional Finance Law has become a key piece in the relations be-
tween national and regional governments. 
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viii.  a Constitution foR demoCRatiC tRansition
The Portuguese constitution is an example of success for a revolutionary transition from a dictato-
rial regime to a representative democracy. The pragmatic way of managing the submission of the 
army to political power, the avoidance of difficult historical controversies with the Catholic Church, 
the amendment of the constitution according to global economic changes, and the demands of the 
European integration process were all handled through consensual constitutional work that required 
two-thirds agreement in the Assembly of the Republic.

The system of government with its mechanism of checks and balances between a president and a 
legislative majority, under the review of the Constitutional Court, cannot be easily exported but is a 
lesson of collective democratic behaviour that could be examined by those working on democratic 
transitions in the Arab world. 

annex – Revisions to the poRtuguese Constitution
The Portuguese constitution was adopted by the Constitutional Assembly on 2 April 1976.

1ST REvISION – 30 AuGuST 1982
This major revision concluded the transition from a revolutionary period to a civilian democracy. 
This revision abolished the Council of the Revolution and gave full legislative powers to the Assem-
bly of the Republic. There were also significant changes in the revolutionary wording used in the 
original text. The presidential powers were clarified, eliminating the double responsibility of the 
government to the parliament and to the president. however, the presidency maintains its power 
of veto to legislation on a constitutional or political basis and the power to dissolve parliament if 
there is a non-regular working of the democratic institutions. This revision was not focused on the 
chapters relating to “autonomous regions” or “local power” The most relevant matter was the cre-
ation of the category of “general laws of the Republic” as a limitation to the legislative powers of the 
regional assemblies.

2ND REvISION – 8 JuLY 1989
This revision made major changes to the economic sections of the constitution, reducing the role 
of the state in the economy and giving permission for privatization of public companies. There were 
no important changes to the provisions on autonomous regions or local power.

3RD REvISION – 20 SEPTEMBER 1992
This extraordinary revision permitted the ratification by Portugal of the Maastricht Treaty.

4Th REvISION – 20 SEPTEMBER 1997
This revision reduced the number of members of the Assembly of the Republic and opened the way for 
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changes in the electoral system allowing single-constituencies (never implemented). Military service be-
came voluntary and an increased range of subjects were opened to be submitted to national referendum. 

This revision gave general legislative power to the regional legislative assemblies in areas of specific 
regional relevance. Those powers were only limited by specific provisions of the general laws of the 
Republic or powers entitled to national bodies. however, this revision also declared a new legislative 
power of the Assembly of the Republic: the adoption of Regional Finances Laws. Since then, budget-
ary issues have been the strongest limitation on regional autonomy and a matter of political con-
troversy between national and regional governments. At the local level this revision gave room to 
independent candidates in local elections and opened the way to a deep change in electoral and gov-
ernment systems in the municipalities. As local electoral laws require a two-thirds majority for adop-
tion, there have been no changes since this 1997 revision. A major change permitted by this revision 
was the limitation of re-election to the executive bodies. In 2005, a law was adopted to limit officials 
to three terms (12 years) as mayors or parish chairpersons.

5Th REvISION – 12 DECEMBER 2001
This extraordinary revision justified the ratification of the Rome Treaty creating the International 
Criminal Court. The text also reinforced a deeper European integration in the areas of freedom, jus-
tice and security and the equality of rights for citizens from Portuguese-speaking countries. This revi-
sion did not refer regional and local powers.

6Th REvISION – 24 JuLY 2004
This revision was done with a view towards the adoption of a European constitution (which was later 
abandoned). This was also an important revision regarding autonomous regions. The legislative pow-
ers of the regional legislative assemblies were clearly reinforced with the elimination of the criteria of 
respect to the general laws of the Republic. The regional legislature may adopt regional legislation in 
all areas not reserved to national bodies. Another change with political relevance was the downgrad-
ing of the political status of the Ministers of the Republic to mere Representatives of the Republic 
appointed by the President but without seats in the Council of Ministries.

7Th REvISION – 12 AuGuST 2005
This extraordinary revision permits a referendum on a potential European constitution.
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i.  Context – the tRansition to demoCRaCy
Before examining the process by which the 1978 Spanish constitution was drafted, it is important too 
describe, albeit briefly, the context of the process of transition in which it was drafted. The Spanish 
transition to democracy began a few months after the death of General Franco in November 1975, 
after King Juan Carlos I appointed Adolfo Suárez as President of the government in July of the fol-
lowing year. 

Within a short space of time, Suárez proposed a political reform of a democratic nature that was re-
ceived favourably in the Francoist Parliament, and was later widely approved by referendum in late 
1976. The plan involved holding free elections to create a democratic constituent Parliament (July 
1977) and a new constitution, which was endorsed in December 1978.

Several factors helped to facilitate this transition process, but just three will be highlighted here. 
Firstly, the existence of a substantial middle class sector that had been created by the economic de-
velopment generated since the country’s economy had opened up to the outside world following the 
Economic Stabilisation Plan of 1959, backed by the IMF and the World Bank. Secondly, the memory 
of the disasters of the Civil War of 1936-39, which encouraged all the political actors to seek solutions 
that would prevent any possibility, no matter how remote, of a return to an internal conflict. And thir-
dly, the existence of the figure of the king who, even though he had been designated by Franco, was 
accepted by the Spanish citizens and was crucial in ensuring that the dictator’s supporters and the 
armed forces would accept the transition process2. 

There were also a number of factors that complicated and hampered the transition process, including 
the need to resolve the demands for autonomy by the regions that had enjoyed such freedom under 
the Second Republic; namely, Catalonia, the Basque Country and Galicia. Also of relevance was the 
existence of terrorism in the form of the Basque group ETA and, finally, the economic crisis that resul-
ted from the rise in oil prices in 1973. This reached Spain belatedly but with great force, with lasting 
effects that included high levels of unemployment. 

It was under these constraints – which make the Spanish case a very specific one – that the transition 
was carried out in Spain. Many different opinions exist over how this period should be divided into 
phases of transition and consolidation, but it is generally accepted that the transition began with the 

2.   For a general overview on the democratisation process and the transition phase in particular see: charles Powell, españa en democracia, 
1975-2000 (Barcelona: Plaza y janés, 2001); josé maría maravall, La política de la transición, 1975-1980 (madrid: taurus, 1981).

cOnstItutIOnal REFORm anD cIvIl-mIlItaRy 
RElatIOns In sPaIn
BY narcÍs serra
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appointing of Adolfo Suárez, and ended one year later following the proclamation of the constitution, 
when the respective Statutes of Autonomy were approved in Catalonia and the Basque Country in 
October 1979. The period of consolidation lasted much longer. If we accept the idea proposed by Phi-
lippe Schmitter of «partial regimes» 3 by which, with regard to the armed forces (which is the subject 
that concerns us here), we can say that the transition was not concluded until 1982, with the trials 
of the perpetrators of the military coup of 23 February 1981. The period of consolidation lasted from 
October 1982 (when political alternation took place in Spanish democracy for the first time, with the 
Socialist party’s election victory) until the late 1980s when, after entering the European union, Spain 
became a member of the Western security system, by gaining permanent membership of NATO, joi-
ned the WEu and signed a new security agreement with the united States4. 

ii.  the dRafting of the Constitution 
The new constitution represented a fundamental step forward in the transition process and has en-
sured – without any subsequent modification – the solid consolidation of democracy over the past 
35 years. It had to be a new constitution, not just a rehashed version of the previous democratic 
constitution of the Second Republic of 1931, because too many years had passed and, particularly, 
because forming a republic was not a possible option; instead, the regime was to be a constitutional 
monarchy.

To draft the new constitution, the constituent Parliament selected a committee made up of seven 
MPs who represented all the different perspectives of the political spectrum. Just how diverse the 
committee’s composition was can be seen from the fact that that one of them had been a minister 
in the governments of the dictatorship, another was a member of the Communist Party, while a 
third belonged to the Catalan nationalist party. The rest of the committee were made up of a socia-
list MP and three centrists from Adolfo Suárez’s party. 

The process of drafting the new constitution was relatively quick, though it allowed for widespread 
debate to take place at all levels. After five months at work, the committee had completed the 
preliminary draft of the constitution. Published in January 1978, a period of amendments ensued 
(more than 3,000 of them were submitted to the Chamber of Deputies), which were presented by 
the committee in April, thereby initiating the process of parliamentary debate, which consisted of 
24 sessions by the Constitutional Affairs Committee and 12 by the Parliamentary plenary.

The preliminary draft was then submitted to the Senate. The debate was extended by 17 sessions 

3.  schmitter proposes a vision of democratic transition and consolidation whereby it is not one democratic regime as a whole that constitutes 
democracy but different political and institutional sub-systems by which society seeks representation. on this view consolidation may be 
considered from the perspective of a series of social groups seeking representation and democracy as a composite of such regimes, which 
are ideally rendered coherent by an overarching set of rules that define a hierarchy of interactions and assign specific roles to each. Philippe 
c. schmitter, ‘Organized Interests and Democratic Consolidation in Southern Europe’, in richard gunther, nikoforos diamandouros and hans-
jürgen Puhle (eds.), the Politics of democratic consolidation (Baltimore, md: john hopkins university Press, 1995): 284-314. 

4.  For a more detailed analysis on the military reform, see: Felipe agüero, soldiers, civilians and democracy: Post-Franco spain in comparative 
Perspective (Baltimore, md: johns hopkins university Press, 1995); narcís serra, the military transition. democratic reform of the armed 
Forces (cambridge: cambridge university Press, 2010). For a critical view of the reform see: miguel Platón, hablan los militares (Barcelona: 
Planeta, 2001). 
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of the Constitutional Affairs Committee and 10 of the plenary, ending on 5 October. As the Senate 
had made alterations to the preliminary draft, a mixed committee of MPs and Senators had to be 
created, and their agreed version of the document was published on 28 October. This was the text 
that was put to the vote on 31 October in both chambers. In the Chamber of Deputies the prelimi-
nary draft obtained 325 votes in favour out of 345, with 6 voting against and 14 abstentions. In the 
Senate, out of a total of 239, 226 voted in favour, 5 against and 8 abstained. The popular referendum 
was held on 6 December, and the preliminary draft was approved by 87.78 percent of the citizens 
who voted. 

In retrospect, it can be seen that the drafting of the constitution confronted huge problems. One of 
these was the fact that all the parties had to renounce ideas that they had been defending fiercely un-
til that time. To give just two examples of this, the Communist Party and the socialists were forced to 
relinquish their calls for a State with a republican structure, while the right wing renounced the idea of 
maintaining a centralised State. Without doubt, the thorniest issue was that of the territorial model, 
of a return to the autonomous communities of the Second Republic, or in other words, agreeing to 
self-government for specific regions that considered themselves to be nations owing to their history 
and because they had their own languages. This difficulty was exacerbated by the intervention of the 
armed forces, who saw themselves as the guardians of the defence of the Franco regime’s principles 
and structures, or rather, as the guarantors of the continuity of Francoism.

In the end, the second article of the constitution was approved thanks to the use of the word “na-
tionality” instead of the term “nation” to refer to the historic autonomous communities (Catalonia, 
the Basque Country, Galicia); said article “guarantees the right to autonomy of the nationalities and 
regions” that make up the Spanish nation. 

This point, like many others, shows that the 1978 constitution was not a simple reform of the previous 
situation, but a break with the characteristics of that situation. The early phase of the transition was 
dominated by a struggle between the continuists (represented basically by the armed forces), and the 
reformists, represented by Adolfo Suárez and the party he created, the Unión del Centro Democrático. 
Some examples of this conflict-ridden situation included the resignation of General de Santiago, vice-
President of the government, when trade unions were legalised, and that of Admiral Pita da veiga as 
Minister of the Navy when the Communist Party was legalised in order for it to be able to stand in the 
first democratic elections in 1977. In contrast, the drafting of the constitution had already become a 
debate between the reformists and the parties deriving from the democratic opposition to Francoism, 
who wanted a complete break with the previous situation. The end result has been termed a «ruptura 
pactada» [negotiated rupture], through which the foundations were laid for a fully democratic regime, 
but one which was produced through consensus5.

5.   For a recent study of the spanish transition viewed as a pact, see: richard gunther ‘the spanish model revisited’ in gregorio alonso and 
diego muro (eds.), the Politics and memory of democratic transition (new York: routledge, 2011).
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iii.   the Constitution and the inseRtion of the aRmed   
 foRCes into the stRuCtuRe of the demoCRatiC state 

When General de Santiago resigned as vice-President of the government, Adolfo Suárez appointed Ge-
neral Gutiérrez Mellado in his place. This proved to be a providential appointment, as General Gutiérrez 
Mellado launched and masterminded the military reform of the transition period, with such vital mea-
sures as the abolition of three military ministries and the creation of a single Ministry of Defence. 

General Gutiérrez Mellado’s reforms during the transition had a two-fold effect on the armed forces, 
at the same time democratising and modernising them. Thus – and with the aim of unifying all the 
armed forces – one of his first measures was to create the posts of Chief of Staff for the Army and 
the Air Force (posts which had previously not existed), and to create the Joint Chiefs of Staff (Junta de 
Jefes de Estado Mayor - JuJEM), a body that was formally modelled on its counterparts in most NATO 
countries, but with an important difference: Spain’s JuJEM was constituted as a senior-level body that 
commanded all three sectors of the armed forces. Gutiérrez Mellado adopted this measure in March 
1977, a few months before the creation of the Ministry of Defence and some 20 months before the 
constitution was approved. But in addition to the creation of JuJEM, measures were taken that repre-
sented a perceptible loss of privileges and power for the military. It is commonly known that in all 
these processes of democratisation of the armed forces, their reaction to their loss of power is always 
to try and strengthen the military’s autonomy with respect to civil power.

That is what happened in Spain, where furthermore an attempt was made to impose a theory devised 
during the final years of Francoism, when it became apparent that the regime was drawing to a close, 
and which basically tried to differentiate between the two parallel lines of command over the armed 
forces. In the first of these, the line of command ended with JuJEM as the senior-level body of the 
joint military command, while the second, known as the political-administrative line, included the 
President of the government and the Minister of Defence. This theory was embodied in the decree-
law to create JuJEM, of 8 February 1977, which established that JuJEM would be «under the supreme 
command of his Majesty the King», and at the same time, «politically dependent” on the President of 
the government. This proposal, which was later also introduced in several South American countries, 
represented an attempt to weaken the government’s control and to strengthen the organisational 
and functional autonomy of the armed forces.

In addition, JuJEM became the organ of corporate defence for the military, and of their resistance to 
the ministry’s decisions. Proof of this is the fact that JuJEM wrote directly to the constitution drafting 
committee, voicing their proposals concerning the wording of the constitution, and without going 
through the Ministry of Defence. And so, regarding the process of military democratisation, three 
clear dangers existed at the time when the constitution was drafted.

The first of these dangers was the placing of the article on the armed forces among the opening ar-
ticles of the constitution concerning State Institutions, and directly connected with the Crown. The 
second was to maintain the police and the civil guard (Guardia Civil) as part of the armed forces. The 
third was the differentiation between the lines of military command and that of the political-adminis-
trative. JuJEM requested the constitutional committee that these three points, among others, should 
be included in the constitution. however, the committee rejected the second proposal, even though 
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the issue was later debated by the committee and in plenary because one of the parties – Alianza 
Popular, which contained renowned politicians from the previous regime – advocated the same pro-
posals as JuJEM.

With respect to the first area of danger, the article concerning the armed forces (no. 8) was included in 
the Preliminary Section, with the following wording:

8.1.  The mission of the Armed Forces, comprising the Army, the Navy and the Air Force, is to gua-
rantee the sovereignty and independence of Spain and to defend its territorial integrity and the 
constitutional order. 

8.2.  The basic structure of military organisation shall be regulated by an organic law in accordance 
with the principles of the present constitution.

As regards JuJEM’s demands, the final document contained two major differences. The first was 
the deletion of the expression «to guarantee the unity of Spain», replacing the term «unity» with 
«sovereignty». The second was the deletion of the paragraph that constitutionalised JuJEM as 
the supreme collegiate organ of the military chain of command. The importance of this altera-
tion cannot be underestimated. It resulted from a personal intervention by General Gutiérrez 
Mellado, who communicated in writing to the drafting committee that this point did not possess 
constitutional status, and that it should be duly developed by law. Thus it became possible to 
complete the military reform in the period of democratic consolidation, since otherwise, the Law 
1/1984 (which modified the role of JuJEM to that of a military advisory body to the President of 
the government and the Minister of Defence and unified the two parallel lines of command over 
the armed forces) would not have been possible without changing the constitution. And it would 
be almost impossible to alter the first articles of Spain’s constitution, as this would require Par-
liament to be dissolved and a popular referendum held. Obviously, the inclusion of the military’s 
demands into the constitution would have prevented the decisive and necessary step that the 
Law 1/1984 represented to complete the reform of the military. 

The end result of the drafting of this part of the constitution regarding the democratisation of the 
armed forces proved to be ambiguous. While on one hand it was decided that the police should be 
demilitarised, and that the same process should be commenced with the civil guard (and this was 
very important), on the other, the armed forces were included in the Preliminary Section together 
with the monarchical form of the State and the recognition of the autonomy of Spain’s nationalities 
and regions. This kept hopes alive among certain areas of the military who considered themselves 
to be an institution capable of negotiating with the other State institutions. In any case, it must be 
accepted that despite the lack of clarity in the constitution, the drafting of this document made 
it possible to bring about a process of military reform that is considered complete in terms of the 
insertion of the armed forces into the structure of a democratic state. In light of the pressure being 
exerted by the military, and the weight of that pressure in the years prior to the death of General 
Franco, we must conclude that, with respect to these issues, the wording of the constitution was as 
close to the best possible draft that could be hoped for at that time. 
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iv.  ConfliCtive issues With the aRmed foRCes 
  in the dRafting of the Constitution 
The issue that was most at odds with the military’s position, and most dangerous in terms of their 
possible reaction, was that of the territorial organisation of the State. In the end, the use of the word 
“nationality” to refer to Catalonia and the Basque Country instead of the term “nation” succeeded 
in preventing open conflict, even though there was enormous military pressure against the process 
of recognising the autonomous governments, a process the military viewed as the disintegration of 
Spanish unity. 

Let us now take a brief look at the evolution of other issues that were problematic, or which were 
the object of conflict with the armed forces in the drafting of the rest of the constitution, though 
some of them have been mentioned previously. 

ThE DEATh PENALTY
The military authorities were against the view of the political parties who wanted to completely abo-
lish the death penalty in the constitution. In the end, article 15 was approved, which stated: «The death 
penalty is hereby abolished, except as provided for by military criminal law in times of war». In the 1985 
Military Penal Code, the death penalty could only be applied in times of war but it was not by any means 
the only sentence that could be applied for an offence, so that there was no possibility that a military 
tribunal would be forced to impose it. Later on, in 1995, the death penalty was completely abolished.

COuRTS OF hONOuR
Owing to pressure from the military, article 26 of the constitution was worded as follows: «Courts of 
honour are prohibited within the framework of the Civil Administration and of professional organisa-
tions». During the period of consolidation of the military reform, and specifically when the reform of 
military justice commenced in 1985, the military Courts of honour were abolished.

CONSCIENTIOuS OBJECTION TO MILITARY SERvICE
This point was covered in article 30 of the constitution: «The law shall determine the military obliga-
tions of Spaniards and shall regulate, with all due guarantees, conscientious objection as well as other 
grounds for exemption from compulsory military service; it may also, when appropriate, impose a 
community service in place of military service.» This article recognised the right to conscientious 
objection, but could not be developed within in the period of transition. The law that regulated this 
constitutional mandate was number 48 (1984), which established what was termed “substitutional 
social service”, or social service compatible with the reasons for conscientious objection. This issue 
was definitively resolved with the abolition of military service on 31 December 2001. 

ThE INDEPENDENCE OF MILITARY JuSTICE
under Franco’s rule, the military established their own system of judicial power that had a Supreme 
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Council for Military Justice which was independent of civil judicial power, and which therefore violated 
the democratic principle of the unity of judicial power, as well as many others. Naturally, the military 
requested that these prerogatives should be maintained, and they subsequently succeeded in inclu-
ding wording into the constitution that permitted this, albeit to a limited extent:

Art. 117.5. The principle of jurisdictional unity is the basis of the organisation and operation of the 
courts. The law shall make provision for the exercise of the military jurisdiction strictly within a mili-
tary framework and in cases of a state of siege (martial law), in accordance with the principles of the 
constitution.

In fact, the issue of military justice had already been dealt with, in October 1977, with the signing of the 
Moncloa Pacts, which represented an agreement between the political parties, the representatives of 
the business sector and the trade unions over the essential priorities for political reform and econo-
mic policy at that time. These pacts included an agreement on preventing military justice from being 
able to judge civilians. 

As a result, in 1980, during the transition period, military justice was reformed by means of two very 
important steps: the first, by preventing it from judging crimes of public order and, in general, civi-
lians; and the second, by enacting the right to appeal against military judgements before the nation’s 
Supreme Court. however, no further progress could be made in a period in which, furthermore, mili-
tary justice had to judge the perpetrators of the coup of 23 February 1981.

The rigorous constitutional interpretation was applied with the reform of military justice that was 
commenced in 1985. The independence of military judicial power was abolished, and a military cham-
ber was created within the Supreme Court, thus integrating the two jurisdictions. This reform was 
completed approximately 10 years after the constitution had been approved.

ThE ARMED FORCES AS AN INSTITuTION
It is significant that this was one of the most hotly-debated issues in the parliamentary discussions on 
the military aspects of the constitution. Alianza Popular, the most conservative party in the parliamen-
tary spectrum, claimed that the armed forces were much more than a mere department of the adminis-
tration or a section of a ministry. As already mentioned, the great danger here laid in strengthening the 
military autonomy’s with respect to the government, by considering the military as an institution with 
a collegiate supreme command (JuJEM) connected with the king, to whom art. 62 of the constitution 
grants supreme control of the armed forces. The constitution failed to check this danger, as in the end 
the article concerning the armed forces was not included in the section dedicated to Government and 
Administration, but in the Preliminary Section, as mentioned previously. This helped to lend further fuel 
to the argument in favour of the existence of two lines of dependence, one military (JuJEM and the king) 
and the other related with the government and its political and administrative spheres.

This ambiguity was tackled during the transition, but it was not resolved until the period of consoli-
dation, with the Law 1/1984. In effect, this law clarified two essential issues. Firstly, it defined JuJEM 
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as a collegiate advisory body to the President of the government and the Minister of Defence, orga-
nically and functionally framing it within the Ministry of Defence. Secondly, it assigned effective 
control to the President of the government, by ordering that he was responsible for controlling de-
fence policy and furthermore «exercises his authority to organise, coordinate and direct the actions 
of the armed forces». With this issue, it took approximately seven years for the previous ambiguities 
to be definitively resolved. 

v.   the deBate in the spanish paRliament on militaRy 
  issues in the Constitution 
The parliamentary debates on the constitution were only limited to some of the aforementioned 
conflictive points. Alianza Popular, the most conservative party represented in the constitutional 
committee, supported the inclusion of the police and the civil guard within the armed forces, though 
in the final debates they merely called for the civil guard to continue as part of the armed forces. 
Alianza Popular also argued the armed forces had the mission to guarantee the unity of Spain. In both 
cases these views were countered by the other parties, and were finally rejected. 

The debate over the nature of the armed forces did not succeed in clarifying their subordination to civil 
government. Several parliamentarians argued that the armed forces were above the different political 
parties, and that they could not be considered as a section of the ministry for home affairs or a municipal 
department. This resulted in the ambiguity of the armed forces being included in the opening articles, 
and not in the section on the Administration of the State, and which meant that the constitution was not 
explicit on the subject of the subordination of the armed forces to the government.

vi.   some lessons deRiving fRom the spanish pRoCess   
 of dRafting the Constitution 

The constitution cannot represent the definitive answer to issues that are debated within society. Ne-
vertheless, it is of the greatest importance that the constitution should not prevent solutions which, 
with the evolution of debate, become accepted by society subsequent to the passing of the constitution. 

The case of Spain, especially in relation to how the issue of the armed forces was dealt with, shows 
that many issues that were blocked at the time the constitution was drafted were successfully re-
solved in the years that followed. Rather than resolving all problems, the constitution must lay the 
foundations for (or simply permit) the future, and sometimes gradual, resolution of problems when 
the time is right. Processes of democratisation take a long time, especially in Turkey, and a new consti-
tution should open windows to the future instead of fossilising and stagnating any possible solutions 
at a specific moment in time. 

The constitution should contain the broad outlines of the institutions that shape coexistence within 
the nation, the definition of the freedoms it guarantees, the agreements between majorities and mi-
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norities, etc., but it cannot develop and specify these issues or, for example, the insertion of the armed 
forces into the democratic structure of the State. These issues should be left for the legal system to 
resolve in a gradual manner.

In some cases, the constitution allows specific reforms, but does not require or encourage them, it 
simply makes them possible. In the case of Spain, military reform was carried out by formally invo-
king the constitution, but in fact the new constitution was not the driving force behind this reform. 
The reform was pushed through above all by the political will to achieve a situation comparable with 
Spain’s neighbours. The military reform laws were based on comparative policies in European demo-
cracies, and on common sense, all moderated by a sense of prudence and by graduating the speed of 
the changes.

This does not mean that a constitution accepted by a very broad majority (as was the case with the 
Spanish constitution in 1978) does not represent a highly important backing for any subsequent pro-
cess of reform. Given that it was an unequivocal sign of democratic transition and consolidation, the 
Spanish constitution represented an essential element in the acceptance of the new situation by the 
armed forces. And here it must be borne in mind that no form of stable, lasting control of the armed 
forces can exist if it is not accepted by the military as a whole. The military must believe that subor-
dination to civil power is the best way – if not the only way – to be accepted and valued by society. In 
this respect, we cannot underestimate the influence of a constitution that has been drafted following 
lengthy debate and discussion, agreed to by the political classes, and accepted by the great majority 
of citizens. 
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i.   intRoduCtion
With the end of the military regime and the re-democratization of Brazil in 1985, a debate arose about the 
need to draft a new constitution that might replace the constitution enacted by the military government. 
In November 1985, the National Congress, which had retained limited power but remained in place during 
the military regime, set forth that it would be incumbent on members of the National Congress – including 
both Members of the house of Representatives (to be elected in 1986) and of the Federal Senate (elected 
in 1982) – to establish the Constitutional Convention which would make the new constitution.

This democratic transition took place peacefully due to the increasing social pressure in favour of 
democratization and the end of the dictatorship, in place since 1964. In 1984, large demonstrations 
in major Brazilian cities claimed the right to choose by popular vote the president whose term would 
begin the following year. Although this goal was not reached, the weakness of the dictatorship be-
came evident and the system of indirect election, which had been used for choosing a succession of 
military presidents, was instead used to elevate to the presidency a civilian leader from the opposi-
tion. Repeating a common sequence in Brazilian history, the transition and the new government had 
significant political and public support which until then had supported the dictatorial regime.

As a consequence, the installation and operation of the Constitutional Convention was initiated un-
der a consolidated civilian government committed to building a democratic system and promoting 
human rights. Removed from power, the military preserved autonomy for the management of the 
armed forces (defence matters effectively passed to civilian control only in 1999) and amnesty for ac-
tions committed during the dictatorship (an issue that still generates strong controversy today), but 
was not involved in the constitutional debate. The controversies of the constitutional process were 
largely unrelated to any potential endangerment of democracy, therefore, but dealt primarily with 
issues relating to the organization of the state, especially the regulation of economic activity and the 
modelling of the political system. As often seen in consolidated democracies, disputes in the Consti-
tutional Convention often took place between the liberal and social democratic conceptions, with 
little influence wielded by those in politically extreme positions.

The constitution drafted by the Constitutional Convention was meant to replace the constitution of 
the military regime, imposed in 1967 and significantly amended in 1969, when the dictatorship be-

BRazIl: thE cOnstItutIOn-makIng PROcEss 
anD thE POlItIcal systEm
BY Pedro dallari
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came stronger and more violent. No consideration was given to the idea of restoring the earlier 1946 
constitution, which was democratic but was largely outdated. The newly drafted constitution instead 
integrated a series of constitutional texts dating back to the 1824 constitution that governed the mo-
narchic period from independence (1822) until the proclamation of the Republic (1889). 

In the monarchic period, the Emperor had strong powers of political intervention, but the political 
system was a parliamentary one. All subsequent constitutions consecrated Brazil as a presidential 
republic, adopting the pattern seen across Latin America, greatly influenced by American constitu-
tionalism. The constitutions of 1891 and 1934 had democratic characters, but the 1937 constitution 
was written to legalize a civilian dictatorship. After the fall of that dictatorship, a new 1946 constitu-
tion, which lasted until the advent of the military regime in 1964, continued the presidential tradition 
except for a brief period – 1961 to 1963 – in which, by virtue of a constitutional amendment adopted in 
the context of a political crisis, Brazil lived under the aegis of parliamentarianism.

ii.   Composition of the Constitutional Convention
After the elections of November 1986, the Constitutional Convention was convened on February 1, 
1987, presided by the Chief Justice of the Brazilian Supreme Court. The Constitutional Convention was 
composed of members from all Brazilian states and the Federal District (Brasília), including 487 Rep-
resentatives, all elected in 1986, and 72 Senators, of whom 49 were elected in 1986 and 23 were elect-
ed in 1982 (starting their eight-year term of office in 1983). The 559 members of the Constitutional 
Convention were distributed over 12 political parties. Three of its members later became presidents 
of Brazil, governing the country in sequence for 19 years between 1992 and 2010: Mr. Itamar Franco, 
Mr. Fernando henrique Cardoso and Mr. Luis Inácio Lula da Silva.

In the session following the opening of the Constitutional Convention, the Representative who had 
been elected President of the house of Representatives was also elected President of the Constitu-
tional Convention. The 559 members of the Constitutional Convention Plenary Assembly also ap-
proved a set of provisional rules to be in force until the Constitutional Convention Rules of Procedure 
could be passed. Based on these provisional rules, which disciplined even the drafting of the per-
manent Rules, the President of the Constitutional Convention appointed the provisional board that 
would guide its work, and the Reporter of the permanent draft of the rules. On March 24, 1987, after 
almost two months of discussion and voting, the Constitutional Convention Rules of Procedure were 
passed. The following was established therein: 1) the sovereign power of the Constitutional Conven-
tion was affirmed; 2) the work developed by the Constitutional Convention would be consonant with 
the functioning of the Congress and its two houses, the house of Representatives and the Federal 
Senate; 3) the structure of the Committees and other bodies of the Constitutional Convention were 
defined; and, 4) the constitutional text drafting process was systematized.

The debate about how the Constitutional Convention would ascertain its sovereign power was quite 
intense. Several alternatives were discussed, ranging from preliminary planning measures to the 
drafting of a new constitution that could promote immediate changes in the legal system (such as, 
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for instance, the revocation of the National Security Law) to alternatives that granted the Constitu-
tional Convention only the role of drafting the constitution, setting it aside from the internal politi-
cal and legal order. In the end, the prevailing understanding was that the Constitutional Convention, 
without interfering a priori with the legal system in force in Brazil, might examine proposals aimed 
to suspend measures that might threaten its work. Called decision projects, some proposals were 
submitted, but none of them was voted by the Constitutional Convention Plenary Assembly.

As the Constitutional Convention was able to develop its work in an environment of freedom, initial 
concerns about possible external interference eventually lost strength. The still-valid National Secu-
rity Law and legislation emanating from the dictatorial period did not prevent the regular process of 
drafting the new constitution. The fact that, in some respects, the new constitutional text preserved 
the interests of conservative political groups previously linked to the military government was not the 
result of undue constraint on the Constitutional Convention. Given the fact that the Brazilian transi-
tion happened in a negotiated manner, without disruption of the political and legal order, these con-
servative groups, although a minority, preserved some influence in the policy framework and used 
that power within the constitutional process.

Considering the equivalence between the activities of the Constitutional Convention and the regular work 
of the National Congress – an indispensable measure, since their members were the same - the Constitu-
tional Convention Rules of Procedures determined that the Federal Senate and the house of Representa-
tives should adapt their respective rules, so as to hold their sessions extraordinarily and only to examine 
urgent matters or those relevant to national interest, assuring full priority to the work of the Constitutional 
Convention. This measure was effectively implemented and resulted in a significant slowdown of federal 
legislative activities for almost two years, giving rise to some controversy at the time. 

iii.   stRuCtuRe of the Constitutional Convention 
The structure for the Constitutional Convention was based according to the planned procedure for 
the drafting of the new constitutional text. Assigning the Constitutional Convention Plenary Assem-
bly the highest importance, since it included all 559 members, the Constitutional Convention was 
composed of eight Committees, and each member would only be allowed to work as an incumbent 
member in one Committee and as a substitute member in one other Committee. The eight Constitu-
tional Convention Committees were:

(i) Sovereignty, Men’s and Women’s Rights and Guarantees; 

(ii) State Organization;

(iii) Branches and Governmental System Organization; 

(iv) voting, Political Parties and Institutional Guarantees; 
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(v) Tax, Budget and Financial Systems; 

(vi) Economic Order; 

(vii) Social Order; and 

(viii) Family, Education, Culture & Sports, Science & Technology and Communications.

The eight Committees were each subdivided into three Subcommittees, comprising a total of 24 
Subcommittees with an average of 21 members and an equal number of substitute members. The 
Branches and Governmental System Organization Committee, for instance, included the following 
three Subcommittees: 1) Legislative Branch Subcommittee; 2) Executive Branch Subcommittee; 3) 
Judiciary Branch and Public Prosecution Office Subcommittee.

under the Rules of Procedure, the distribution of members to the Committees and Subcommittees 
obeyed, as much as possible, political bloc proportionality, a criterion that was similarly applied to 
choose, upon prior agreement among the political bloc leaderships, the Presidents, vice Presidents 
and Reporters of the Committees and Subcommittees. 

To systematize the reports produced by the Committees and Subcommittees, a Systematization 
Committee was created, composed of 49 members directly appointed by the political bloc leader-
ships, according to political bloc proportionality, plus the Presidents and Reporters of each of the 8 
Committees and the Reporters of the 24 Subcommittees.

Finally, the Constitutional Convention Board was composed of six incumbent members and three 
substitute members, all elected by the Constitutional Convention Plenary Assembly. Among other 
powers set forth in the Rules, the Board was to direct the work of the Constitutional Convention dur-
ing the sessions and keep the internal order of the Constitutional Convention.

iv.   Constitutional dRafting pRoCess
Based on this framework, the new constitution of Brazil was drafted.6 The procedure adopted by the 
Constitutional Convention was a novelty, considering former Brazilian Constitutional Conventions. 
This time, a constitution draft was not the starting point of the discussions and deliberations, as had 
happened in the five prior occasions, from the first Constitutional Convention in 1823 to the most re-
cent one in 1967. Rather, the 1987 Constitutional Convention decided not to adopt any drafted propos-
al beforehand as a starting document and, from the very beginning, no instance of the Constitutional 
Convention was granted jurisdiction to draft any project that might be used as reference.

6.   in a book devoted to the analysis of the Brazilian constitutional principles on foreign relations, the author of this essay described the structure 
and the drafting process of the new constitution adopted by the national constitutional convention (Pedro dallari, constituição e relações 
exteriors, são Paulo: editora saraiva, 1994 e 2002).
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A progressive development was the method of choice whereby – based on proposals arising out of 
society and of the Constitutional Convention, and throughout successive screening stages performed 
jointly by all the members of the Constitutional Convention – little by little a project to be examined 
by the Constitutional Convention Plenary Assembly was drafted. The result of this process was that 
it was only in November 1987 that a draft constitution was formally examined by the Constitutional 
Convention Plenary Assembly, which had been convened in February 1987.

The Constitutional Convention developed its work of redesigning the constitutional order in two 
major stages. The first stage unfolded in several steps with first the Subcommittees, then the Com-
mittees, and finally the Systematization Committee working on the draft constitution. In the second 
stage, also divided into several steps, the Constitutional Convention Plenary Assembly, working with 
the draft constitution developed by the Systematization Committee, discussed and voted on every 
subject to be included in the new constitution.

The starting point of the first stage was the proposals submitted by the members and the suggestions 
offered to the Constitutional Convention by society – institutions, entities and experts in different 
subjects who took part in the public hearings organized by the Subcommittees. These public hearings 
turned into major events with significant media coverage, and were observed by the public. Grounded 
in such contributions, in April and May 1987, the 24 Subcommittees initially prepared sectoral drafts 
containing proposals of provisions concerning subjects under their specific purview.

In May and June 1987, each of the eight Committees examined the drafts of their three Subcommit-
tees and consolidated the provisions into a single draft that, jointly with the drafts of the other seven 
Committees, was submitted to the Systematization Committee.

The Systematization Committee, in the third and final step of the initial stage, examined all the submitted 
drafts and concluded, in November 1987, the draft constitution that would guide the work of the full Con-
stitutional Convention Plenary Assembly. Considering the initial expectation that the work of the System-
atization Committee would last just a few weeks, the six month process seemed remarkably long.

The second stage of development of the draft constitution consisted of discussion and voting in two rounds 
by the Constitutional Convention Plenary Assembly of the original draft – as delivered by the Systemati-
zation Committee – and the amendments presented to it by the members and by civil society groups, 
who could propose amendments if backed by the minimum support of 30,000 signatures. The first voting 
round was characterized by intense political discussions and extended for the first six months of 1988.

upon the conclusion of the first round of examination of the draft constitution, the second and final 
round started. As the National Congress had defined in 1985 that any constitutional matter should 
be approved by the Constitutional Convention Plenary Assembly in just two rounds, only suppressive 
amendments, or amendments aimed to cure omissions, errors or contradictions, were admitted. The 
second round went quickly, partly due to the pressure of the electoral calendar, which had set forth 
local elections for November 1988, in which several members would take part.
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The second round brought few amendments to what had already been approved by the Constitu-
tional Convention Plenary Assembly in the initial round. The subjects voted were delivered to a Draft-
ing Committee so that, without any amendment on the merits, the final text could be drafted. The 
final text proposed by the Drafting Committee, with 305 articles, was approved by the Constitutional 
Convention Plenary Assembly and enacted on October 5, 1988, becoming the new Constitution of the 
Federative Republic of Brazil.

v.   the politiCal system estaBlished 
  in the Constitution
As expected, the 1988 constitution defined the rules of the political system, having established for the 
country a presidential system of government in which the president is both head of state and head of 
government. There is not, in the Brazilian system, the figure of a prime minister.

During the Constitutional Convention, there was a strong controversy about this matter. In the initial 
phase of drafting the constitution the option for a parliamentary system was proposed, with the presi-
dential option prevailing at the end. Due to this controversy, the transitional provisions of the consti-
tution stated that the population would define by plebiscite the form of government – a republic or 
a monarchy – and, in case of the choice of the republic, the population would also define the system 
of government – presidential or parliamentarian. The alternative of the monarchy was offered due to 
the fact that between 1822, the year of independence, and 1889, this was Brazil’s form of government.

Five years after the adoption of the Constitution, in September of 1993, the plebiscite was held and voters 
almost unanimously supported the preservation of the republican form and opted by a large majority for 
maintaining the presidential system, thus preserving the choices made by the Constitutional Convention.7

The controversy surrounding the system of government was not marked by an automatic alignment 
of the leading alternatives along the political spectrum. At the Constitutional Convention and the 
1993 plebiscite, both the parliamentary system and the presidential system had advocates among 
members of both conservative and progressive political forces, which were internally divided on the 
matter. Thus, regardless of ideological reasoning, the choice of the presidential system reflected the 
desire of the population to be able to elect a president endowed with political power. The model his-
torically enshrined in Latin American constitutionalism prevailed.

The mandate of the president was set by the Constitutional Convention at five years, with no right to 
re-election. Because of a constitutional amendment of 1994, it was reduced to four years without the 
possibility of re-election, and through further modification in 1997, the current rule was adopted, estab-
lishing a four-year term with the right to re-election for a consecutive period. The prohibition of a third 

7.  taking into account the characteristics of the Brazilian presidential system – specifically the participation of political parties in the govern-
ment in order to guarantee for the President the support of a majority in the Parliament –, the system is frequently qualified in the Brazilian 
doctrine as “coalition presidentialism” (Fernando limongi, “ a democracia no Brasil: presidencialismo, coalizão partidária e processo de-
cisório”, revista novos estudos, 76, são Paulo: ceBraP, 2006; an english version of the article – “democracy in Brazil: presidentialism, party 
coalitions and the decision making process” – is available at http://www.fflch.usp.br/dcp/html/fernandolimongi.html).
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consecutive term does not preclude a former president to occupy the post again after a term out of 
office. Former presidents Fernando henrique Cardoso and Luis Inácio Lula da Silva, who preceded the 
current president, were elected for two consecutive terms, each having remained eight years in office.

The Constitutional Convention also decided that the president would be elected directly by the popu-
lation. The majority system was adopted, with elections in two rounds, with the top two candidates 
going to the second round if no candidate receives more than 50% of the valid votes in the first round. 
This formula also applies to the choice of state governors and mayors of municipalities.

Regarding the legislature, the National Congress is bicameral, consisting of the house of Representa-
tives and the Federal Senate. As is the general rule in democratic countries, the parliament has the 
prerogative to approve all legislation and perform oversight of government action. States and munici-
palities have unicameral parliaments, which are also endowed with legislative and control powers.

For the election of the 513 parliamentarians who now comprise the house of Representatives, a pro-
portional system was adopted, with the representatives being elected for four year terms through 
open electoral lists in each state and in the Federal District. Each elector may nominate a candidate, 
and the percentage of seats allocated to each party corresponds to the total percentage of votes re-
ceived by the party. With the number of seats corresponding to the party assigned proportional to 
their votes, the party’s candidates occupy seats according to the number of votes received individu-
ally. This system is also used for the election of parliamentarians in the states, the Federal District 
and municipalities. For the Federal Senate, the majoritarian electoral system was adopted, letting the 
electorate in each state and in the Federal District elect three senators for an eight year term.

Finally, the vote is secret in Brazil and the right to vote is ensured to all Brazilian citizens over the age 
of 16. For citizens aged between 18 and 60 years, voting is compulsory.

vi.   ConClusions
Much more can be said about the Brazilian constitution-making process and on the guidelines of the 
political system. There remains considerable debate about the drafting of the constitution, concern-
ing both the procedural aspects – it is often claimed that the process was too time consuming – and 
the final result of the work – constitutionalists tend to be critical of the fact that the text is long, with 
too many subjects, and extensively detailed.8 But, in general, it is considered positive that it gave rise 
to extensive and intensive participation of society during the whole process, which allowed the text 
to include several proposed claims from outside the membership of the Constitutional Convention.

The importance attached to the pursuit of legitimacy and of compromise must be emphasized. Re-
garding the first aspect, the constitutional process was structured so that society could be heard: 
there were a large number of public hearings, and the possibility of proposals for constitutional provi-

8.  a recent collection of articles related with this debate – “constituição e processo constituinte” – was published in lua nova: revista de cultura 
e política, n. 88 (são Paulo: cedec, 2013).
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sion by popular initiative was granted. The search for compromise involved the successful intention 
to have all segments of society find themselves minimally addressed in the new constitution in order 
to adopt it as an instrument of reference to ensure peaceful coexistence.

After 24 years, the constitution is still in effect. Almost 80 constitutional amendments have been 
adopted in the last two decades, thus keeping the constitution permanently up to date. As set forth in 
the constitution, constitutional amendments are passed with the approval of the National Congress 
with the support of three-fifths of the house of Representatives and the Federal Senate.

Does Brazil have a good constitution? This is the subject for a lot of discussion. The fact is that a con-
stitution cannot solve all of problems and remove them from political debate. A constitution is a po-
litical agreement creating a basis for discussion to address the many other issues that need to be 
answered. The Brazilian constitution allowed the consolidation of democracy and the realization of 
important economic and social achievements, permitting the emergence of Brazil as an important 
global player. And certainly this is what really matters in a political perspective.



54

Constitutional RefoRm in times of tRansition

BaCK to taBle of Contents

i.  intRoduCtion
The politics of constitutional reform has been particularly intense over the last quarter century: more 
than half of the two hundred constitutions in the world in existence today were written or re-written 
during the last twenty-five years of the twentieth century.9 Latin America, with its active two hundred 
years of constitutional history, is no exception to this rule. From 1810 through 2007, it produced a total 
of 231 constitutional systems,10 an unusually high level of constitutional experimentation.11 Sixteen 
new constitutions were promulgated after 1978 in the context of processes of transition to democracy 
or democratic reform, although the rate of constitutional replacement declined with the stabilisation 
of democratic government during the 1980s and 1990s.12 

Latin America’s constitutional experiments have often been viewed as peripheral or imitative, and 
thus of less comparative interest than, say, the Anglo-Saxon or Napoleonic models. But the region’s 
constitutional reform processes “may be more relevant to the new constitutional systems emerging 
in Africa, Asia, the Middle East and the post-socialist countries than the atypical Anglo-Saxon mod-
els.” In the twentieth century, “central concerns, such as the role of political parties and the status 
of social as opposed to narrowly political rights, were explored by Latin American constitutionalists 
with quite as much vigour and creativity as in the English speaking world.” And in the twenty-first, 
“questions such as the scope of direct democracy, the role for mechanisms of citizen participation, or 
the revocation of mandates, which are of universal significance are still being explored with unusual 
originality and insight in this supposedly ‘marginal’ sub-continent.”13 

Why have constitutions been replaced and amended so often in Latin America when the costs of 
replacing them are high and the outcome of such exercises uncertain? Constitutional change usually 

9.   vivien hart, Democratic Constitution Making, special report 107. washington dc: united states institute of Peace, 2003, p. 2.
10.  111 of these were written before 1880. see: josé antónio cheibub, zachary elkins and tom ginsberg, “still the land of Presidentialism? ex-

ecutives and the latin american constitution,” in detlef nolte and almut schilling-vacaflor (eds.), New Constitutionalism in Latin America. 
aldershot: ashgate, 2012, p. 79.

11.  indeed, “the mean lifespan of constitutions has been 16.5 years for all the constitutions enacted since independence, and 23.3 years for those 
in force from 1900 to 2008.” gabriel negretto, “toward a theory of Formal constitutional change: mechanisms of constitutional adaptation 
in latin america,” in op. cit, p. 54.

12.  in addition, 350 constitutional amendments were passed between 1978 and 2010. in the 2000s, the rate of constitutional amendment in-
creased again, as although the record varies from country to country. g. negretto, op. cit, p. 7. 

13.  all quotations in this paragraph from laurence whitehead, “latin american constitutionalism: historical development and distinctive 
traits,” in, op. cit, p. 130.
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comes about when states are founded, regime transitions occur, or when there is a political crisis and 
powerful political actors find their interests are no longer met by the existing dispensation. In Latin 
America, “almost half of all constitutional replacements and amendments enacted by elected con-
stituent assemblies from 1900 to 1977 were adopted as part of a process of transition to democra-
cy.” With democratic stabilisation since 1978, “most constitutional replacements and amendments 
have been undertaken in response to balance-of-power shifts among party actors, or to the failure 
of a political regime to provide public goods demanded by voters.”14

More broadly, the dynamism of constitutional politics mirrors the emergence of different political 
projects each with its set of competing elites, and more recently, different modes of conceiving 
and practising democracy. Constitutional change can be seen as a reflection of the competition 
between “multiple modernities,”15 with each project of modernity taking shape as a new or modified 
set of constitutional “game rules” for the political, social and economic organisation of the polity.

In the 1990s, reform was largely about improving the institutional conditions for democracy and 
good government, focusing on economic deregulation and privatisation; decentralisation; account-
ability and judicial reform; and introducing new mechanisms for political participation.16 More re-
cently, given disappointments with the democratic and economic performance of the 1990s, and a 
history of systematic exclusion and marginalisation of some social groups from political decision-
making and social welfare which democratisation failed in large measure to overcome, constitu-
tional reforms have reflected a rejection of liberal democratic and market oriented arrangements, 
enshrining a more participatory, multicultural and collectivist vision of democracy and rights. 

The constitutions of Colombia (1991), venezuela (1999), Ecuador (2008) and Bolivia (2009) exemplify 
this trend. They have introduced the most innovative and radical instruments for participation and di-
rect democracy, and instituted a broad gamut of rights, notably social, environmental, collective and 
indigenous rights. The “increasing recognition of group rights and cultural diversity has been one of 
the main characteristics of modern constitutionalism worldwide since the second half of the twenti-
eth century [...] intertwined with the adoption of longer and more complex bills of rights, most recent-
ly judicable social rights [...] In Latin America ‘multi-ethnic constitutionalism’ has spread since 1978 
with the third wave of democratization [...] The rights of indigenous peoples and, more recently, of 
inhabitants of African descent in particular have been enshrined in the constitutions of the region.”17 
These innovations have led some scholars to refer to a new post-liberal Latin American constitution-
alism, a new “constitutional paradigm” that aims to initiate a “transformative process.”18 

14.  g. negretto, op. cit, p. 57 and p. 55, respectively. with reference to colombia and Bolivia in the 1990s, negretto cites van cott, who argues that 
three crises explain constitutional replacement: a crisis of representation, participation and legitimation. donna lee van cott, The Liquidation of 
the Past: The Politics of Diversity in Latin America. Pittsburgh, Pa: university of Pittsburgh Press 2000, p. 1. another influential factor is how high 
the bar is for amendment, although flexibility and rigidity are shaped by context and not necessarily rule-inherent. g. negretto, op. cit. 

15.  l. whitehead, Latin America: A New Interpretation. london & new York: Palgrave, 2009.
16.  d. nolte and a. schilling-vacaflor, “the times they are a changin’: constitutional transformations in latin america since the 1990s,” in d. 

nolte and a. schilling-vacaflor, op. cit, p. 15.
17.  a. schilling-vacaflor and rené Kuppe, “Plurinational constitutionalism: a new era of indigenous-state relations?” in d. nolte and a. schil-

ling-vacaflor, p. 347.
18.  albert noguera Fernández, “what do we mean when we talk about ‘critical constitutionalism’? some reflections on the new latin ameri-

can constitutions,” in, d. nolte and a. schilling-vacaflor, p. 101.
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This chapter begins by focusing on constitutional judicial reform packages, offering the Colombian 

case study as a particularly positive example of the results of such reforms. The second section ex-

amines the broader results of judicial reform across the region. This is followed by an overview of 

some key challenges that are thrown up by constitutional reform, notably the introduction of indig-

enous and collective rights, of mechanisms for participatory democracy, and economic nationalism 

or sovereignty-affirming nationalisation of primary resources. The fourth section looks at issues re-

lated with constitution-making procedures and the political use of constitutions, and reflects on how 

constitutions can shape ordinary politics with reference to the Brazilian case. The conclusion focuses 

on the broader problem of implementing rights related reforms in the Latin American context.

ii.   the Rule of laW and the judiCiaRy 
One of the curses of Latin American political history is the malfunctioning of the “weakest branch.” 

various judicial reform packages were introduced to remedy that ill in the 1990s, in the context of 

region-wide processes of democratization. As a result, over the last thirty years “Latin American coun-

tries have transformed, sometimes radically, their justice systems [...] the wave of change has touched 

virtually every aspect of these systems.”19 

The goals of this reform cluster were to increase the independence and impartiality of the judiciary, 

improve the efficiency of the courts, increase access to justice; and strengthen judicial accountabil-

ity. To that end, reforms packages moved from legislative or executive appointment to self-selection 

selection systems; altered the composition of the highest courts; introduced “European-style” consti-

tutional courts for judicial review;20 created Ombudsmen to monitor rights compliance and account-

ability, and National Judicial Councils to administer the selection, monitoring and removal of judges;21 

and introduced mechanisms to improve administration and to professionalize careers. New rights 

were also introduced, reflecting a new acceptance of international human rights law, and mecha-

nisms were instituted to protect those rights and promote accountability.22 

19. julio ríos Figueroa, “institutional design and judicial Behaviour: constitutional interpretation of criminal due Process rights in latin 
america,” in, d. nolte and a. schilling-vacaflor, p. 267.

20. there are seven countries with constitutional courts (Bolivia, Brazil, chile colombia, ecuador, guatemala, and Peru. in the remaining countries, 
the supreme court or a chamber of that court is the constitutional organ. in the diffuse (us based) model, court decisions apply only to the case 
under examination (inter partes effect); in the centralized model, the court decision applies “abstractly” to all such cases (erga omnes effect). 
the model is called european because it first emerged in austria in 1920 under the influence of hans Kelsen. see: allan r. Brewer-carías, Ju-
dicial Review in Comparative Law, cambridge university Press, cambridge 1989; j. ríos Figueroa, “institutions for constitutional justice in latin 
america,” in: gretchen helmke and j. ríos Figueroa (eds.), Courts in Latin America. new York: cambridge university Press, 2006.

21. ombudsmen now exist in most countries of the region. see: thomas Pegram and ryan goodman (eds.), human rights, state compliance and 
social change: assessing human rights institutions. cambridge: cambridge university Press, 2012. By the end of the 1990s, most latin ameri-
can countries had adopted some kind of council. see: linn hammergren, do judicial councils Further judicial reform? lessons from latin 
america. washington, dc: carnegie endowment for Peace, rule of law series, democracy and rule of law Project, number 28, june 2002.

22. the right to file writs to annul laws or acts which are deemed unconstitutional exists in colombia (1991), venezuela (1999), ecuador (1998), 
Bolivia (partial 1967, and universal 2009). some constitutions (ecuador and Bolivia) also provide the “writ of omission,” which does not exist 
in most european countries, whereby citizens can demand that the state adopt the necessary measures to make a constitutionally enshrined 
right effective. a. noguera Fernández, op. cit. For a broad examination of the new legal strategies in the pursuit of rights, see: Pilar domingo, 
“novel appropriations of the law in the Pursuit of Political and social change in latin america,” in javier couso, alexandre huneus and 
rachel sieder (eds.), Cultures of Legality: Judicialisation and Political Activism in Latin America. cambridge: cambridge university Press, 2011.
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The reforms also overhauled the slow and ineffective criminal justice systems in the region. New 
penal process codes were passed to improve due process and defendant’s rights, replace slow 
and biased written procedures with oral trials, and transfer investigative authorities from the po-
lice to prosecutors. The main change has been the shift from the traditional inquisitorial system 
to a prosecutorial one more akin to the uS model, with the introduction of public defenders and 
prosecutors,23 and the adoption of oral trial proceedings. 

These changes have received widespread support, but they have also been criticized as a means to 
“deliver symbolic goods” without making any real changes.24 Nevertheless, in some instances reform 
has made a noticeable difference. The case of Colombia serves to illustrate the positive effects that 
such reforms can have.

ThE COLOMBIAN CONSTITuTIONAL COuRT
In response to the growing instability and violence produced by the “war on drugs” and the grow-
ing discredit of political institutions, a constitutional reform process was initiated in the 1970s that 
culminated in the establishment of a Constituent Assembly in 1991 and the replacement of the 1886 
constitution. 

As Jaramillo outlines, the 1991 constitution has improved the independence and increased power of 
constitutional judges, and changed their interpretation of rights. It expanded the range of rights to in-
clude social, economic and cultural rights; and it instituted various mechanisms to ensure the enforce-
ment of those rights, namely tutela or amparo actions, popular actions (for collective rights), compliance 
actions (to enforce laws and administrative acts), and group actions. It also established a Constitutional 
Court and an Ombudsman to monitor rights observance. As a result, the constitution has “revolution-
ized the country’s legal system,” by ensuring that legal recognition of rights is actually implemented and 
by making Colombians aware that they are effectively entitled to their rights.25 

Court rulings have substantially improved the protection of indigenous rights, ensuring that indigenous 
jurisdiction does not violate any basic rights, and that indigenous communities are consulted about and 
consent to the exploitation of natural resources in their territories.26 Consequently, “the contentious ‘in-
digenous question’ is no longer considered a simple public order problem; it has become an important 
challenge for the development of Colombia’s new political community. This, in turn, has permitted the 
institutional channelling of multiple factors of conflict revolving around the relationship between in-
digenous minorities on the one hand, and the majority citizenry and state institutions, on the other.”27 A 
similar, albeit less intense, process has occurred with the Afro-Colombian communities, increasing hu-

23. ceja, challenges of the Public Prosecutor’s office in latin america. santiago, at: http://www.cejamericas.org/portal/index.php/en/virtual-
library/virtual-library/doc_details/5145-challenges-of-the-public-prosecutors-office-in-latin-america-, accessed 13 september 2012.

24. d. nolte, “constitutional change in latin america: Power Politics or symbolic Politics?” paper presented at the ecPr joint session of work-
shops rennes, 11-16 april 2008, at: http://www.giga-hamburg.de/dl/download.php?d=/content/staff/nolte/publications/constituational_
change.pdf, accessed 14 september 2012.

25. jaramillo reports that 3,000,000 tutela cases were filed with the court between 1991 and april 2011. juan Fernando jaramillo Pérez, “colom-
bia’s 1991 constitution: a rights revolution,” in d. nolte and a. schilling-vacaflor, op. cit. p. 315. 

26. the court declared unconstitutional laws that regulate the use of forests, the agricultural sector, and that reformed the mining code because 
indigenous communities were not consulted. ibid, p. 317.

27. ibid, p. 317. 
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man rights protections and promoting the formation of civil society groups that have taken advantage 
of the new legal environment to put their issues on the government agenda. 

The Court has also played a key role in the protection of internally displaced peoples (IDP). The Court 
has ruled that the state’s lack of response to the plight of IPD constitutes a state of unconstitutional-
ity, which has led to progress with IDP health and education rights, and a vastly increased budget to 
deal with the problem. The Court has also come to the defence of gay rights, namely regarding equal 
property, health and pension rights; it has ruled that overcrowding in prisons amounts to a state of 
unconstitutionality, leading to the construction of new prisons; and it has improved the application of 
social rights and the mechanisms whereby individuals and groups can claim those rights.28 

The 1991 reforms have also changed the capacity of government to declare states of exception. Be-
tween 1949 and 1991, Colombia spent 35 years (83 per cent of the time) under a state of exception and 
the Supreme Court rarely contested government declarations of such states. By contrast, from 1992 
to 2002 Colombia was in a state of exception for less than 20 per cent of the time over that period, 
as the Court found three out of twelve declarations of state of exception unconstitutional, and four 
partially unconstitutional.29 In sum, “without a doubt, the rules and instruments created by the 1991 
constitution have promoted a rights revolution in Colombia.”30 

The Colombian story as reported above is extremely positive. however, it is important to remember 
that final outcome of rights litigation is not the only factor that should be taken into account when 
assessing the quality of such processes. It is important to look at the “anatomy” of such litigation.31 
Other aspects that must be kept in mind include the degree of responsiveness of courts to rights 
claims and their financial and technical capacity to respond to them, and the capacity of litigants to 
make their voices heard. More importantly, the political, social economic and cultural conditions that 
prevail in each national context will determine the degree of which positive and transformative deci-
sions translate into effective enforcement and change. This is very apparent when one looks at the 
broader results of judicial reform packages in the region.

iii.   the impaCt of judiCial RefoRm paCKages 
Colombia’s constitutional judicial reform appears to be a success. Legal changes in Chile have also 
been judged very positively. Elsewhere there are perhaps less resounding but nevertheless encour-
aging success stories. Judicial budgets have increased, training and professionalization programmes 
have advanced, technological improvements have helped to reduce case-loads, the establishment 
of justices of the peace and claims courts has improved access to justice outside urban centres, and 

28. decisions include declaring that primary education must be free, that taxes on basic living goods are unconstitutional (in current condi-
tions), rules on increases in minimum wages for public employees, a fundamental right to a minimum level of subsistence, the rights of 
children are fundamental rights and subject to the tutela action, and various decisions on the right to health. ibid.

29. j. ríos Figueroa, “constitutional interpretation of criminal due Process rights,” op. cit, p. 280.
30. j. F. jaramillo, op. cit, p. 326.
31. roberto gargarella, Pilar domingo and theunis roux, Courts and Social Transformation in New Democracies: An Institutional Voice for the Poor? 

aldershot: ashgate, 2006, pp. 255-315.
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criminal proceedings have improved. But overall, the expectations generated by reform have not 
been met, the systems continue to function slowly, they lack transparency and autonomy, and for us-
ers the experience in the new system is very similar to the old.32 

The tendency for executives to manipulate courts and judges remains a constant problem.33 Strong 
executives can be an advantage when expediting the passage of new laws, but continued executive 
dominance stands in the way of institutionalization. This has been observed with regard to economic 
reforms. First-generation market reforms benefited from swift executive decisions, but second-gen-
eration reforms, which involve the institutionalization of strong credible institutions that act without 
the interference of executive powers, have not benefitted from over-weaning executive power.34 It 
has yet to be fully recognized that not all elements of judicial reform are mutually reinforcing, and 
“negative synergies” can occur between different priorities.35 It has also been hard to attain a balance 
between independence and accountability (holding judges to account).36 There remain the problems 
of recalcitrant justice operators and institutional inertia, lack of transparency, and corruption, com-
pounded in some countries by economic crisis and rising criminality. In this context, it has been dif-
ficult to “reach a broad consensus on sustaining credible, long-term public policies on reform,” and 
without a sustained commitment which allows technical innovations to “penetrate” the system and 
transform it, reform is stillborn or only very partially effective.

ultimately, although it has often been treated as a technical issue, judicial reform is a political pro-
cess, affecting powerful interests, power balances and the whole social, political and economic fabric. 
Effective judiciaries require a “law abiding state” and effective “rule of law,” which is not just about the 
performance of judicial actors. That is why change can be so difficult: the same actors and institutions 
that pursue reform stand in its way. “Once in place, reforms must confront the same conditions that 
gave rise to them: a repressive or unresponsive executive power, and an inefficient or inaccessible 
judiciary.”37 

iv.   indigenous and ColleCtive Rights 
  and populaR paRtiCipation
As the above suggests, however well designed and technically competent a judicial reform or a consti-
tutional text may be, its application will depend not only on its inherent qualities: its performance and 
its evolution over time are entirely context-dependent. Thus, two constitutions that are exactly the 

32. luis Pásara, “criminal Process reform and citizen security,” in marcelo Bergman and laurence whitehead (eds.), Criminality, Public Secu-
rity, and the Challenge to Democracy in Latin America. notre dame university Press, 2009.

33. ombudsmen and judicial councils have suffered from this problem despite initially high expectations. see l. hammergren, op. cit. 
34. the example of the veto points applied by former President menem and the concomitant politicisation of economic policy making is given by 

william c. Prillaman, The Judiciary and Democratic Decay in Latin America: Declining Confidence in the Rule of Law. westport, ct: Praeger, 2000.
35. Prillaman argues that simultaneous reform on all fronts (as in chile) is most effective, and “staggered gradualism” the worst at produc-

ing such negative synergies. “despite the claims of reform experts, narrowly targeted incrementalism in judicial reform does not produce 
gradual improvement; it produces a negative synergy that contributes to a failed reform and democratic decay.” ibid, p. 112. he also criticizes 
reforms for being too technical approach, often transplanting systems from other countries without due attention to local conditions.

36. hammergren contends that a “common feature throughout the region is the failure to admit that the underlying problem is inadequate 
judicial institutionalisation, not too little independence.” l. hammergren, op. cit, p. 35.

37. mark ungar, Elusive Reform: Democracy and the Rule of Law in Latin America. Boulder, co: lynne rienner, 2002, p. 4.
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same will produce different effects in one society and another, depending on the historical and politi-
cal, social and economic configuration of each. Attempts to promote indigenous rights and popular 
participation serve to illustrate this point.

INDIGENOuS AND COLLECTIvE RIGhTS
As observed above, and as Schilling and Kuppe explain, one of the most notable shifts observable in 
the most recent constitutional reform processes is a new emphasis on collective rights, including 
self-government and control over natural resources for indigenous communities. 

“The incorporation of indigenous peoples’ rights was also influenced strongly by developments in in-
ternational human rights law. The efforts of (self-identified) indigenous peoples and their advocates 
also explain the attainment of significant legal achievements in the rights of indigenous peoples at 
both the domestic and international levels. The transition to democracy, the broadening of human 
and citizen rights, and the creation of new spaces for political participation and public debate have 
opened a window of opportunity for the recognition of the legal-political demands of indigenous 
groups [...]. Moreover, the decline of Marxist-inspired parties in many Latin American countries after 
the fall of the socialist regimes of Eastern Europe left a vacuum in the political left that was filled 
partly by new social movements and ethno-populist parties.”38

In that context, the new constitutions of Bolivia and Ecuador laid the foundations for a multicultural 
and multi-ethnic state, and incorporated strong collective rights for indigenous peoples, among them 
the right to self-government, including control over land and natural resources. The Ecuadorian con-
stitution recognises “communities, peoples, nationalities and collectives” as rights-holders and holds 
that rights can be exercised, promoted and enforced individually and collectively. The Bolivian consti-
tution also makes “collectivities” rights holders. And the venezuelan constitution refers to indigenous 
peoples and organized civil society as rights holders with the right to participate in decision-making.39 

This constitutes a dramatic change in terms of the acknowledgement of the historical marginalisa-
tion and of “the right to have rights” of indigenous peoples. This recognition has gone beyond the 
extension of equal individual rights to members of indigenous communities; there is recognition 
that to guarantee certain collective rights it is essential to protect these communities as collec-
tive entities. For the first time in the history of the region, states are truly acknowledging cultural 
diversity, the validity of indigenous law, outlined its jurisdiction, established parallel legal orders to 
permit the self-administration of indigenous peoples, in accordance with the norms laid out in the 
ILO Convention on Indigenous and Tribal Peoples and the uN Declaration on the Rights of Indig-
enous Peoples. In the case of Bolivia and Ecuador, this has even led to a shift in the concept of the 
state, from an assimilation-based or homogenous to a pluri-national model that breaks with the 
traditional liberal system.40 

38. a. schilling-vacaflor and r. Kuppe, op. cit, p. 347.
39. a. noguera Fernández, op. cit, p. 109. 
40. see a. schilling-vacaflor and r. Kuppe, op. cit. as Barrera contends, “new institutional frameworks have done much to take Bolivia and ec-

uador beyond the ‘thin’ legal foundations of legal pluralism of the past.” anna Barrera, “turning legal Pluralism into state-sanctioned law: 
assessing the implications of the new constitutions and laws in Bolivia and ecuador,” in d. nolte and a. schilling-vacaflor, op. cit, p. 371.
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Some of the changes were not uncontroversial, and resistances and conflicts are likely to emerge 
as the effects of reforms penetrate the social fabric. One of the contentious issues during the con-
stituent processes in Bolivia and Ecuador was the creation of indigenous autonomies. Indeed, as in 
venezuela, where changing the name of the national to Bolivarian Republic of venezuela generated 
enormous controversy, in the former two countries the constitutional statement that these were 
now pluri-national states was highly contested, not only by opposition groups but also by sectors 
of the governing coalitions. “It was repeatedly argued that the construction of pluri-national states 
would be a threat to national unity and state governability, and that it would fragment popular 
movements along ethnic lines. This tension between ethnic and class-based demands and, more 
generally, between specificity and equality, is frequently observable in alliances between indigenous 
and popular left-wing sectors in Latin America as well as among diverse indigenous organizations.” 
The concern regarding autonomies was to prevent state fragmentation and isolation, with the cre-
ation of a colonial-like apartheid or system of reductions. In Bolivia the debate about whether to 
establish autonomies or strengthen state unity was waged between indigenous organisations and 
peasant groups and the MAS within the unity Pact, and the latter only ceded “during the Constitu-
ent Assembly largely as a strategy to counter the creation of strong departmental autonomies,” 
which had been the goal of the conservative opposition.41 The implementation of the autonomies 
has faced various difficulties. Perhaps one of the central paradoxes is that the government parties 
which promoted the constitutionalisation of this process resist its implementation since it implies 
a loss of central state power and therefore a loss of their own capacity to concentrate power.42 

The tension between goals is also exacerbated by the fact that the new constitutions have increased 
executive powers. “The unresolved tension between power concentration by government and the 
aim of indigenous populations to gain effective decision-making powers have been particularly evi-
dent when it comes to prior consultations regarding legislative and administrative measures affect-
ing indigenous peoples. Both governments have been reluctant to declare consultations as binding 
and to state that their aim is to achieve indigenous consent.” 43 Further, while one of the main at-
tractions of autonomies was the scope it would give indigenous communities finally to gain some 
control over the natural and land resources on their territories, since there is a heavy reliance of 
the state on now-nationalised extractive industries that operate in those areas, it can be predicted 
that central state authorities may have a hard time handing over such important decisions to local 
communities.

The constitutional recognition of pluralism is only a first step towards real equality. At present, 
there is no equality between different groups, there are tensions between decentralisation and 
centralised executive power, there are questions regarding the material resources to make the new 
systems work. New judicial systems and other key institutions must be equipped with the neces-
sary staff and technical resources, including translators, indigenous law experts, and must have ad-
equate budgets to render them effective. Coordination between parallel jurisdictions is necessary 
to avoid duplication and jurisdictional disputes. Further, not all indigenous practises and customs 
comply with international human rights standards. “Collective interests and wellbeing usually 

41. a. schilling-vacaflor and r. Kuppe, op. cit, p. 354.
42. ibid.
43. ibid, p. 362.
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come first, generating legal practices that may contrast starkly with the individual rights guaran-
teed by national and international law.”44 Legal autonomy should be made compatible with human 
rights standards.45 

Beyond the changes inherent to the judicial system itself, there is the broader issue of societal and 
political change. These are societies with long histories of discrimination and marginalisation, and 
the effectively implementation of constitutionally enshrined rights will take require a change in at-
titudes, an active civil society. 

POPuLAR PARTICIPATION
It has been argued the “judicialisation” of political conflict been a key way for economic and political 
elites to insulate policy-making from popular pressures and democratic demands.46 But the Latin 
American countries that have established new mechanisms for direct democracy and collective par-
ticipation – the constitutional right to resist (Ecuador), provisions for grass roots political participa-
tion and economic self-management, fourth “powers” (the Council for Public Participation and Social 
Control in Ecuador, and provisions for social participation and control in Bolivia), and mandatory par-
ticipation for collectives in state bodies (the ‘empty seat’ in certain institutions for citizen representa-
tives in Ecuador), and new provisions for citizens and groups to file suit against state bodies – all these 
measures seem to suggest the opposite. 

Whatever the criticisms, “it would be mistaken to describe the constitutional changes of venezuela, 
Bolivia and Ecuador simply as top-down processes; this would not do justice to their multi-faceted 
nature.” Indeed, “the adoption of the new constitutions was part of bottom-up process, including legal 
mobilization, and was among the central demands of social movements and citizens that were dis-
content with the previous social and political order.” And these processes are seen as “instruments to 
reconfigure the relationships between the state and citizens, by broadening participation rights and 
enshrining new social and collective rights.”47 

But as the case of venezuela shows, mechanisms of popular participation can be used to strengthen 
executive power and even authoritarian tendencies. When he came to power, Chavez claimed to rep-
resent a new kind of democratic politics and proposed a sweeping constitutional reform in 1999, the 
focus of which was decentralisation, a new division of powers (the addition of a fourth citizen’s power 
and the Supreme Electoral Authority), and the reinforcement of executive power. 

As Lalander describes, supporters believe it to have been “the most democratic process of popular 
consultation and constitutional approval ever undertaken in the history of constitutional rewriting in 

44. ibid, p. 377.
45. the importance of paying attention to individual rights within a collective rights framework has been magisterially explored by will Kym-

licka in liberalism, community and culture, oxford: clarendon Press 1989; Multicultural Citizenship, oxford: clarendon Press, 1995; Politics 
in the vernacular: nationalism, multiculturalism, and citizenship. oxford: oxford university Press, 2001.

46. ran hirschl, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism. ca.mbridge, ma: harvard university Press, 
2004, as reported in d. nolte and a. schilling-vacaflor, op. cit.

47. d. nolte and a. schilling-vacaflor, op. cit, p. 19.
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Latin America to that date.”48 They also claim that the reforms have made the political system more 
participatory and decentralised, encouraging grass roots participation in decision-making at the 
neighbourhood and community levels (through the Bolivarian Circles between 2000 and 2004, then 
the State Social Mission Programmes, and, after 2006, the Community Councils). They highlight that 
opposition forces participate in these structures, women have become involved in politics in greater 
numbers at the community level, and that the opposition is using the new constitution to argue for 
greater autonomy and decentralisation. 

Critics make several points that belie the more optimistic assessments: they note that the absence of 
a strong civil society has meant that grass roots organisations (the Bolivarian Circles and their succes-
sors) are overly dependent on the state, the dominant party and its allies, and Chavez himself; and that 
decentralisation is not working because the constitutional reforms reinforcing executive powers have 
trumped its effects (in 2009, a new referendum was held, which also included a provision to end limits 
on presidential re-election, which passed, and this has reinforced the cult status of the president). 

In effect, it appears that contradictory forces are at play: “the participatory democracy promoted by 
the Chavez government has created opportunities for political inclusion and for previously margin-
alized citizens to voice their demands” but “grassroots organizations often have had relatively little 
autonomy from central government; and at times selective paternalism has characterized the rela-
tionship between national and grassroots government.”49 Thus, the state promotes grass roots de-
mocracy and limits it. “In principle, participatory democracy requires the decentralization and diffu-
sion of power, not the reverse. To make changes that strengthen the presidency and widen the scope 
for greater participation at the same time is a contradictory endeavour, and the risk is that one of the 
goals will be obscured or annulled.”50

The venezuelan case also illustrates the problem of constitutional “transplants.”51 Gargarella discuss-
es the grafting of elements from three very different kinds of constitutional projects that have existed 
historically in Latin America: a conservative politically elitist and morally perfectionist one; a liberal, 
anti-statist one, in favour of checks and balances and moral neutrality; and a radical, majoritarian and 
morally populist one. he notes that “grafts” generated serious tensions between rights-granting radi-
cal constitutionalism, on the one hand, and a society that was habitually liberal-conservative project 
on the other. These societies left these rights in the hands of the courts, which simply failed to enforce 
them. The same can be said about participatory clauses added in the most recent wave of constitutional 
reform: if, as Gargarella notes, “mechanisms to promote civic participation such as plebiscites and refer-
enda can challenge the authority of parliaments, and if parliaments remain constitutionally responsible 
for designing or promoting these participatory mechanisms, there is little hope for these innovations. 
The point here is not that judges or legislators are never capable of identifying with the most disadvan-
taged members of society, or of working to promote greater participation; rather, it is that the effec-
tive implementation of the mechanisms and rights associated with the radical constitutional model 

48. rickard lalander, “neo-constitutionalism in twenty-first century venezuela: Participatory democracy, deconcentrated decentralisation or 
centralized Populism?” in d. nolte and a. schilling-vacaflor, op. cit, p. 165. 

49. ibid, p. 181.
50. r. gargarella, “latin american constitutionalism then and now,” op. cit, p. 152.
51. ibid, pp. 147-150.
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requires a particular social and institutional framework, which is not usually recreated or preferred but 
is presumed to be indispensable to render the constitutional model truly functional.”52

v.   Constitution-maKing issues
This section offers some broad observations about drafting processes and institutional frameworks, 
the main contentious issues that arise during drafting process and the challenges of adoption and 
coming into effect.

As regards process and institutional frameworks, most of the countries in the region require legisla-
tive approval of new constitutions or constitutional amendments (in most cases, two-thirds majority 
approval is required, with the exception of uruguay, Bolivia and Ecuador, where a referendum suffices; 
in El Salvador and Panama, two consecutive legislatures must give their approval; in Mexico the state 
legislatures must also approve change). Some call for the establishment of constituent assemblies 
(Bolivia, Costa Rica, Nicaragua, Paraguay and venezuela require this for new constitutions, and Argen-
tina for new and amended ones); others require referenda or plebiscites (Bolivia, Ecuador, Guatemala, 
Paraguay, uruguay and venezuela).

Over the last years, the idea that a highly participatory assembly is necessary to ensure legitimacy has 
gained much traction. Extensive popular consultations were undertaken in the Dominican Republic, 
venezuela, Bolivia and Ecuador in the drafting phase, in some cases including sectors who had never 
participated historically in such high-level politics (indigenous, Afro, peasant and women’s groups). 
however, it has also been pointed out that participatory processes it may actually increase the likeli-
hood of conflict and failure.53 Constitution-making moments differ from ordinary politics not in terms 
of “the motives of the actors” but because of “the absence of stable rules and institutions. Consti-
tution-making is often undertaken in situations in which existing political institutions have broken 
down, and the constitution-making process itself is often a challenge to the legitimacy of remaining 
institutions. The absence of the channelling functions played by political institutions during normal 
periods can make constitution-making moments particularly dangerous: strong-men or individual 
parties can manipulate temporary majorities in order to reshape the political system in a manner that 
is not conducive to competitive democracy.”54 

It has also been claimed that constitutional politics are a higher form of lawmaking with dynamics 
that differ from those shaping ordinary politics, and that a deliberative process in which the role of 
groups and institutional interests are set aside is the best way to go.55 however, it has been pointed out 
that “achieving deliberation and transformation through constitution-making is unrealistic in certain 
situations” and in some contexts, the best one can do is “not to achieve a higher form of lawmaking 
but rather to constrain unilateral exercises of power.” venezuela and Bolivia show that “if political 
forces in assemblies are left unconstrained or poorly constrained, they can reshape politics to create 

52. ibid, p. 150.
53. david landau, “constitution-making gone wrong,” at: http://law.mc.edu/files/6413/3397/7799/ landau.pdf, accessed 14 september 2012.
54. ibid, p. iii. 
55. ibid, p. 3.
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a quasi-authoritarian regime (as occurred in venezuela), or their attempt to impose a constitution on 
a reticent minority may create a constitutional breakdown (as nearly occurred in Bolivia).”56

This is a view of constitution-making “as an essentially preservative rather than transformative pro-
cess: it seeks to avoid worst-case outcomes that come from abuses of the process.”57 This is not alto-
gether unwise for a region that is characterized by a tendency towards grand projects but with a long 
history of abuse of power. 

The impact of ordinary politics on constitutions become even more apparent when we speak of 
amendments rather than replacements: “the role of ordinary politics in constitution making process-
es has been underestimated by the focus on the enactment of new constitutions and the neglect 
of amendment processes. This inattention to amendment processes is probably a consequence of 
the central role that the American constitutional tradition plays in constitutional studies, and to the 
extreme rigidity of the American constitution that makes amendment processes rare events. In any 
case, as soon as amendment processes are included into the picture the extraordinary character of 
constitutional politics is called into question, and the study of the role of ordinary political actors and 
their ordinary motivations play in constitutional design gains importance.”58

CONSTITuTIONAL REFORM AS A MEANS TO POWER
One example of how constitutional reform can be subjected to political pressures and manipulated 
by office-holders to their own advantage is the tendency for democratically elected leaders to hang 
onto power beyond their initial legally established mandates, by changing constitutional prohibitions 
on re-election. Since 1992, eleven countries have reformed constitutional rules to end the prohibi-
tion on presidential re-election, or to permit immediate re-election, or even to eliminate limits on the 
amount of times the same president can be elected. unsurprisingly, many of these reforms benefit-
ted the sitting president, permitting their re-election.59 

This tendency, accompanied by growing executive law-making powers, poses some potential prob-
lems for democracy in the region. Given that most Latin American constitutions have been and are 
presidential, the powers of the presidency have been broad (including dissolution of the legislature, 
appoint and cabinets, and emergency powers), but in the twentieth century law making powers be-
came almost universal after 1979). Some argue that this concentration of power and the erosion of 
the separation of powers it entails are simply a result of the complex demands posed by modern 
government, and highlight that this trend has also been accompanied by strengthened legislatures.60 
But others see it as a more recent manifestation of the historical tendency toward tyranny and for the 
accumulation and prolongation of power. 

56. ibid, p. i.
57. ibid, p. 2.
58. andrea Pozas loyo and j. ríos Figueroa, “ordinary Politics in constitution-making: supreme court influence in the design of judicial 

councils,” paper prepared for the symposium on “constitutionalism in latin america,” university of texas law school, 4-6 march 2011, at: 
http://www.texaslrev.com/sites/default/files/images/symposium2011_riosFiguero.Pozasloyo.pdf, accessed 14 september 2012.

59. Presidents menem (1989–1999), Fujimori (1990–2000), chavez, cardoso (1995–2002) and uribe (2002–2010) and morales were re-elected after 
constitutional reform.

60.  j.a. cheibub, z. elkins and t. ginsberg, op. cit.
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BRAzIL: CONSTITuTIONALISING PuBLIC POLICY
If a society shapes a constitution, the reverse is also true: a constitution can shape “ordinary politics.” 
The Brazilian case illustrates the difficulties that emerge when constitutions include provisions that 
go beyond basic principles and cover public policy issues. As Couto and Arantes explain in their work 
on the subject, such constitutions will “trigger a permanent process of constitutional amendment” 
as “public policies address problems that arise in everyday political processes, so when they become 
constitutional norms they shift the interests of political actors to the constitutional arena, and oblige 
them to engage in constitutional politics if they want to advance governmental agendas.” Further, a 
text that constitutionalizes public policies deprives political actors – particularly opposition forces – 
of “the opportunity to alter ordinary policies through a regular political process and requires them to 
work to change the constitution.”61 

The 1988 Brazilian constitution is a policy-oriented text, with a relatively flexible amendment rule 
(three-fifths approval by deputies and senators in two voting sessions in each chamber) and an active 
constitutional control system.62 In this context, instead of “freezing the framework of preferences and 
interests in force at the time,” the nature of the constitution has led to an ongoing process of amend-
ment. Between March 1992 and July 2010, 72 constitutional amendments were approved: a total of 72 
amendments in 19 years.63 Although the Lula government did not propose constitutional reforms in 
his electoral platform and his party opposed the constitutional reformism of Cardoso, the rate of con-
stitutional amendments of his and Cardoso’s administrations was practically the same. This shows 
that the rate of amendment is inherent in the nature of the constitution rather than ideological or the 
result of another cause external to the constitution. 

Some scholars believe that this has not made governability more of a challenge, but others argue 
that the constitutionalisation of public policies may make it more difficult to implement new policies 
swiftly and relatively inexpensively. 

ThE COSTS OF AFFIRMING ECONOMIC SOvEREIGNTY
One innovation in the most recent constitutional reforms – one which has led many observers to say 
that Latin America has returned to a left-wing nationalism akin to that which preceded the onset of 
right-wing authoritarian rule in the 1960s and 1970s – has been the attempt of political actors to gain 
control over and nationalise key natural resources. 

This move reflects a rejection of the perceived high costs (to health, the environment, food security, 
physical integrity, among various others) and insufficient benefits of participation in a liberalised in-
ternational market which favour “foreign” interests and transnational or multinational companies, 
the desire to have more control over the environmental impact of extractive industries in the hands of 

61. rogério B. arantes and claudio couto, “constitutionalising Policy: the Brazilian constitution of 1988 and its impact on governance,” in d. 
nolte and a. schilling-vacaflor, op. cit, p. 208.

62. there are 1,627 provisions in the main text of the 1988 constitution (excluding the temporary constitutional Provisions act), of which 30.5 
per cent relate to public policies; and 69.5 per cent to constitutional norms proper. on this and what follows, see: r. arantes and c. couto, ibid. 
pp. 203-220.

63. this includes six revising constitutional amendments (emendas constitucionais de revisão). ibid, p. 213.
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outsiders who do not seem to care about the preservation of the health and suitable living conditions 
for local populations, as well as the need of central states to garner more resources to undertake their 
transformative political projects. For indigenous populations, the key attraction of a nationalising po-
sition is the prospect of gaining control over their territories and resources therein, from which they 
have been historically alienated. 

Predictably, as Mueller-hoff explains, nationalisation and the concomitant change in “game rules” has 
generated much conflict and resistance on the part of the national and international actors who were 
benefiting from the prior neo-liberal dispensation, so favourable to private enterprise and so compliant 
with international investment rule and stability clauses (which state that the legal environment can-
not change to the detriment of investors).64 The fact that new constitutional laws make certain natural 
resources the inalienable property of “the people” and state that foreign businesses must submit to na-
tional jurisdiction conflicts with international agreements that the nationalising countries entered into 
previously. Withdrawal from such international agreements may resolve the problem for future invest-
ments, but not for already existing ones. Transnational actors have responded to this shift by filing suit 
against nationalising states, with astronomical costs for countries that are already quite poor. 

One example of the potential risks and costs is the conflict between Texaco and the Ecuadorian state. 
Texaco exploited oil fields in the eastern Ecuadorian rainforest between 1964 and 1992, and in 1993 
indigenous communities filed suit against Texaco for health and environmental damages, specifically 
contaminating water with oil waste and causing increased cancer rates in the area. In 2001, Texaco 
was taken over by Chevron, which has engaged in every sort of legal stalling tactics to deny Ecuador-
ian jurisdiction, including making compensation claims against the Ecuadorian state with interna-
tional arbitration organisations. In 2011, an Ecuadorian court finally ruled that Chevron had to pay 
uSD 9.5 billion and issue a public apology. however, this is a pyrrhic victory, since Chevron’s interna-
tional arbitration claims have led to a decision that Ecuador should pay uSD 700 million in damages: 
“This is equivalent to about 7.2 per cent of the annual total income of the Ecuadorian state [...] but to 
only roughly 3.7 per cent of the annual net income of Chevron in 2010, the annual net income of which 
is about double that of Ecuador.”65 

Cases such as these exist not just in countries, like Ecuador, which have opted to nationalise, but in 
various Latin American countries. The leverage that multinationals, backed up by investment and 
trade agreements that these countries have signed, and the rules of international organisations and 
arbitration institutions that they have become parties to, “pose massive financial risks,” and highlight 
how costly independence and indeed “sovereignty” can be.66 Thus far, “the region’s new constitutional 
systems have not yet shown a structural capacity to control such tendencies and to effectively de-

64. claudia mueller-hoff, “how does the new constitutionalism respond to the human rights challenges posed by transnational corpora-
tions?” in d. nolte and a. schilling-vacaflor, op. cit. 

65. ibid, p. 341. mueller-hoff says there were 27 proceedings filed with the icsid between 1966 and 1993 and that since 1998, there has been an 
average of one case per month. she also states that ecuador had had 14 cases filed against it until 2008, and ranked fourth in the world, but 
the figures will be much higher if one takes into account not only the icsid but the various international dispute resolution, such as the in-
ternational chamber of commerce (icc), the arbitration institute of the stockholm chamber of commerce, the london court of arbitration, 
the uncitral; the hague Permanent court of arbitration (hPca), and several further regional entities and mechanisms. ibid, p. 342.

66. ibid, p. 342.
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fend the public interest against them.”67 It may be that international human rights law could help 
to counteract these tendencies. Certainly, “if we look at the power and influence that international 
public and private, individual and multilateral actors exercise over other states and their peoples, 
the conclusion should be that it is incumbent upon the international community to take on board 
the extraterritorial realization of international human rights. This applies particularly to the activities 
involving international financial institutions, and international trade relations [otherwise]the interna-
tional community will be complicit in obstructing the ability of national constitutions to defend and 
provide human rights guarantees in favour of international private and public business interests.”68 
But this is not likely to come about in a hurry. International human rights law is still in a nascent state 
and largely “toothless.” 

vi.   ConClusions 
A key feature of the new constitutions of some Latin American countries and of recent judicial re-
forms is the inclusion of a very broad range of rights.69 This has led critics to claim that the political 
and material conditions to make those rights effective are scant or non-existent, so these texts are 
nothing but papers full of promises. Others note that citizens may lose faith in their democracies if 
they observe that all the rights they are granted on paper do not become a reality. 

In response to such criticisms, it has been argued that “dormant rights” are worthwhile, since they 
act as a platform for civil society to mobilize and litigate to ensure they become a reality: “constitu-
tional ‘dormancy’ does not mean constitutional rights are null or meaningless... ordinary people can 
‘awaken’ those dormant rights, noting that they apply and can be exercised... a dormant clause may 
surprisingly or even surreptitiously come to life; it may be awakened from its torpor.”70 Indeed, “with-
out the inclusion of new rights today, there can be no judicial recognition of new rights tomorrow.”71 
Further, as noted above, many of the new constitutions provide mechanisms for citizens to demand 
that their rights be realized in court. 

This has certainly happened in Latin America over the last decades. Indigenous rights, women’s rights 
and gay rights have gathered force as non-governmental organisations, political parties, and other na-
tional and international organizations have mobilized to “put their money where their mouth is.”72 Con-
stitutional rights and an active civil society are not the only conditions for rights to become a reality. 
There must also be sufficient levels of judicial independence, the instruments for citizen appeals must 
be effective and easily accessible, judges must be minimally sympathetic to rights causes, and civil soci-
ety organizations and individuals must have access to the necessary know how to take action.73

67. ibid, p. 343.
68. ibid, p. 344.
69. gargarella invites us to compare the seven articles and twenty or so amendments to the us constitution with the more than 400 articles of 

the Brazilian, ecuadorian or Bolivian constitutions. r. gargarella, “latin american constitutionalism then and now,” op. cit, p. 153.
70. ibid, p. 154.
71. d. nolte and a. schilling-vacaflor, op. cit, p. 26.
72.  the more positive effects of what has been called the “justice cascade” have been studied by Kathryn sikkink, The Justice Cascade: How Hu-
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73.  as shown in the study of colombia and mexico by rios-Figueroa, op. cit, p. 267-287.
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All this against a particular historical backdrop: there has always been a tension in Latin America be-
tween hecho and derecho. The history of Latin America is not the history of the absence of state and 
law, but rather of the selective ignoring of well established rules and laws, and the co-existence of rule-
based relations and other forms emerging from patronage, clientilism and other non-“rational” forms 
of power mediation. Put differently, “legal formalism, combined with substantive discretionality, has 
been the hallmark of public administration throughout Latin America across several centuries.” Thus, 
“the question at issue is not how to introduce public accountability where it had never previously ex-
isted, but rather how to redesign, focus, and render effective practices that have long been subject to 
manipulation and abuse, and that have therefore traditionally been viewed with cynicism.”74

If the problem is not the absence of institutions then the solution may not be the creation of new ones 
but the adaptation of existing ones. “The problem is that the existing, often very venerable, institu-
tions often lack ‘teeth’, and their coverage is uneven and uncertain. Instead of operating uniformly and 
according to plan, they may become inflexible and oppressive in some areas and virtually inoperative 
in others. In both they may be dominated by informal practices and special interest capture.”75

ultimately, even the best sort of constitutional texts and judicial reforms are only the starting point 
for the development of a healthy polity and of the predictability, legitimacy and security that comes 
from embedded rule of law relations. The keys to success must be realism, long-term commitment to 
broadly consensual goals, and perseverance and patience in the face of the many setbacks thrown up 
by democratization, particularly where there is a long history of state abuse, social and political exclu-
sion and marginalisation of key population sectors, and a social welfare deficit. 

74.  l. whitehead, op. cit, p. 135 and p. 136, respectively.
75.  ibid, p. 138.
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i.   Context – Constitution thRough 
  a peaCe agReement
The constitution of Bosnia and herzegovina (Bih) is contained in Annex Iv to the Dayton Peace Agree-
ment. It was designed and proposed by international peace-makers, and accepted as a part of the 
peace treaty. The constitution of Bih has never been ratified by the Parliament. The original version 
exists only in English and French languages and there has never been an official translation into the 
local languages. The Peace Agreement was signed in 1995 following almost four years of very violent 
conflict, in the wake of an international military intervention after genocide was committed in Sre-
brenica in July 1995. The primary purpose of getting the warring parties to come to an agreement 
under international supervision and facilitation was to end the war and stop the bloodshed. how-
ever, the Dayton Peace Agreement (Dayton) had another purpose - to define a new constitution. This 
meant that the Agreement had to bring peace between the parties at war, while at the same time 
negotiating a power-sharing mechanism. It can also be said that defining the power-sharing system 
was the ultimate condition for making peace.

As a result, Dayton put in place a very complex institutional structure which was a reflection of com-
promises made in search of peace and of a political settlement. unfortunately, the compromises that 
were embodied into the power-sharing mechanism were not themselves sufficient guarantees that 
the new system would function. Moreover, the nature of those compromises, and the fact that large 
concessions were made in order to meet the opposing demands of the negotiating parties, meant 
that the decision-making system had to be based on finding a lowest common denominator within 
the power-sharing system. What forced the search for the lowest common denominator were mecha-
nisms for the protection of individual national interests that have been built into the power-sharing 
system. The mechanisms for the protection of national interests demanded an overreliance on a high 
degree of political will, which then became the fabric underlying the functioning of the power-sharing 
mechanism. In practice this means that absence of political will by any party can bring the system to a 
halt. Due to this perpetual and often time-consuming search for compromises and policies of the low-
est common denominator, the power-sharing structure built into the Bih constitution is inefficient, 
complex and, in some aspects, discriminatory. 

however, an even more important aspect of the dysfunctionality of this arrangement is the problem 
of democratic legitimacy and the effects that such a system of governance has on the quality of de-

cOnstItutIOnal REFORm 
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mocracy, even seventeen years after the signing of the agreement. This can be attributed to a lack of 
vision how to build a democracy during peace negotiations and while designing the constitution. Due 
to a focus on finding peace through a power-sharing arrangement, democracy-building was under-
mined during state-building. having recognised this, there have been several attempts to improve 
the constitution over the past ten years. It is important to note that so far all of the formal efforts to 
reform the constitution were either led or supported by the international community, while domestic 
initiatives for constitutional reform stayed at the level of public debates within civil society. 

ii.   Content – demoCRaCy-Building vs. state-Building
The ethnic composition of the territorial units within Bih became highly homogenous due to the 
conflict, which involved massive population movements and ‘ethnic cleansing’. The population of Re-
publika Srpska thus became predominantly Serb while seven out of ten cantons in the Federation of 
Bih76 have predominantly Bosniac or predominantly Croat population, leaving only three with mixed 
populations. These demographic changes within individual territorial units were caused by the con-
flict and were then enshrined in the constitution. The very process of designing the new constitution 
was initially compromised by the dominance of ethnicity because of the way in which peace negotia-
tions were approached. This was evident from the fact that the sides which were invited by the inter-
national community to negotiate the Peace Agreement represented their respective ethnic groups, 
and their negotiating positions primarily concerned the protection of the ethnicities they each repre-
sented.77 Due to the approach in which the sides negotiating peace also negotiated the power-sharing 
design, they were each compelled to focus on protection of their respective ethnic group, while less 
attention was paid to the way in which the new institutions would be made more democratic or func-
tional. The new domestic institutions were thus designed against international human rights norms 
from the very start, as the constitution ensured more rights for the collectivities, i.e. ethnic groups, 
than for individuals. This has de facto created ethnically homogenous electoral constituencies, which 
create mirror image ethnic/territorial divisions at the level of political representation in the state, in 
the Presidency, the Parliament and in all executive institutions. It can thus be said that content-wise, 
two particular aspects of the constitution impede democracy-building and functionality of the state.

First, the constitution contains discriminatory provisions which favour three ethnic groups and thus 
disadvantage all other ethnic groups as well as individuals without any ethnic affiliation. As already 
discussed, those provisions were products of the very process through which the constitution was 
designed. 

(i) The state level – with Presidency, bi-cameral Parliament, and Council of Ministers;

(ii) Two entities – Republika Srpska and Federation of Bih – each with their own presidents, bi-cam-
eral parliaments and governments;

76. created as a part of the washington Peace agreement between croats and Bosniac
77. even though the delegation representing the internationally recognised republic of Bosnia and herzegovina was formally not representing 

any ethnic groups, and was itself in fact of multi-ethnic composition, negotiations were carried in a way that treated them as a side represent-
ing primarily Bosniacs.
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(iii) Within the Federation of Bih, ten cantons – each with a parliament and government;

(iv) One district – Brcko;

(v) 142 municipalities.

Even though the flaws in the new constitution were evident to its designers78 at the very beginning, 
they considered it a temporary arrangement that had the primary purpose of achieving and sustain-
ing peace until such time as its undemocratic aspects could be addressed. 

iii.   pRoCess – Constitutional RefoRm undeR 
  an inteRnational umBRella
The flaws in the functioning of the Dayton-created institutions were apparent from early on, but 
were formally addressed for the first time by the Council of Europe after Bosnia and herzegovina 
gained membership in April 2002. Based on Opinion No. 234 (2002) of the Parliamentary Assembly 
of the Council of Europe,79 Bih assumed a series of post-accession commitments. Commitment III.c 
obliged Bih authorities “to examine continuously the compatibility of legislation with the European 
Convention on human Rights”.80 The Council of Europe initially addressed this issue by organising a 
conference on compatibility of legislation of Bih with European Convention on human Rights and its 
Protocols and Case-law in Sarajevo on 12-13 December 2002. Meanwhile, the venice Commission of 
the Council of Europe issued a number of opinions which discussed in detail specific provisions of the 
Bih constitution and election law and gave concrete proposals for changes. When Protocol 12 of the 
European Convention became effective on 1 April 2005, it strengthened guarantees for the protection 
of the right to equal treatment without discrimination. 

however, the issue of constitutional change was not brought into the public domain prominently 
until 2005. In late 2005 and spring 2006, a uS-led effort to reform the constitution led to the for-
mulation of the ‘April package’ of constitutional reforms. It was first initiated by a former uS diplo-
mat, Ambassador Donald hays.81 Ambassador hays returned to Bih after the end of his mission in 
the Office of the high Representative, this time as an expert of the uS Institute for Peace. he helped 
set up a local NGO under the name ‘Dayton Project’, and involved some of the original American 
legal drafters of the Dayton Agreement. The project embarked upon a mission to engage as many 
local political leaders as possible in a reform effort to change the constitution. Through a consulta-
tive process involving many political actors, and also by organising public debates throughout the 
country, they came up with a comprehensive package that had the support of most political parties 
and got full backing of the international community. One of the most important changes this pack-

78. european court for human rights, sejdić and Finci v. Bosnia and herzegovina (27996/06 and 34836/06) judgement, para. 45.
79. opinion no. 234 (2002) of the Parliamentary assembly of the council of europe http://assembly.coe.int/main.asp?link=/documents/ad-

optedtext/ta02/eoPi234.htm 
80. ibid.
81. ambassador hays had previously served as the Principal deputy of the high representative of the international community, an office with 

the executive mandate given by the un security council to maintain peace in Bih and interpret its constitution. 
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age proposed was to abolish discrimination and introduce mechanisms for election to the Presi-
dency and the house of Peoples. The ‘April package’82 solutions relied heavily on previously issued 
opinions of the venice Commission of the Council of Europe, and the venice Commission also is-
sued an opinion on the amendments proposed through the ‘April package’.83 The uS administration 
provided political support from the highest level and following the occasion of the 10th anniversary 
of signing of the Dayton Agreement, Bih political leaders gathered in Washington in November 
2005 and signed an agreement to change the constitution in the presence of then uS Secretary of 
State, Condoleezza Rice.84 

The ‘April package’ had the support of all major political parties in Republika Srpska and Federation 
of Bih, except Stranka za Bih (Party for Bih) and hDz 1990.85 As such, it had the broader political 
support than any other attempt to discuss constitutional reform. however, the package ended up 
short of two votes in the house of Representatives in April 2006. This was the first and only formal 
effort to date to reform the constitution. 

In the four years following the failure of the April package, the political situation deteriorated 
dramatically with party leaders taking a very confrontational stance and intensifying nationalist 
rhetoric to levels unseen since Dayton was signed. In the atmosphere of amplifying ethnic divi-
sions, parties from Republika Srpska gradually withdrew their support for the changes that had 
been proposed in the ‘April package’ and announced that they had no intention to return to that 
level of Dayton revisionism. The debate on constitutional reform thus came to a halt and, although 
elimination of discrimination remains a high priority on the agenda of international agencies, the 
credibility of the international agencies had been significantly shaken after the failure of the ‘April 
package’, giving them little leverage to bring up the discussion. The international community lacked 
mechanisms to bring it to the attention of leaders or the public. 

In October 2009, the issue was unsuccessfully tabled for discussion between party leaders at an-
other attempt to negotiate a solution outside formal institutions. These negotiations came to be 
known as the ‘Butmir process’86 and were held under the leadership of the Swedish Eu Presidency, 
and Swedish Foreign Minister Carl Bildt personally, as well as the uS Assistant Secretary of State 
James Steinberg.

82. this was the most comprehensive constitutional reform package to date. it sought to eliminate many flaws of the dayton agreement, includ-
ing elimination of discrimination and changing the system of election to the Presidency and house of Peoples, reducing the powers of the 
Presidency and strengthening the role of the Parliament, a reform of the decision-making in the council of ministers, expanding the size of 
the house of representatives and limiting the competence of the house of Peoples, transfer of competencies and setting up new state-level 
ministries in line with eu integrations, etc. 

83. european commission for democracy through law (venice commission), opinion 375/2006, issued on 67th Plenary session held on june 10, 
2006, upon the request from mr. sulejman tihić, Bosniac member of Bih Presidency.

84. http://www.pbs.org/newshour/bb/bosnia/july-dec05/holbrooke_11-22.html 
85. hdz 1990 was formed after they split from hdz during the process of constitutional negotiations because of dissenting opinions from a 

group of party members.
86.  after the Butmir euFor base in sarajevo where negotiations were held.
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iv.   appliCation – the Role of the euRopean 
  CouRt foR human Rights
Two provisions in the constitution, those regarding election to the Presidency and to the house of Peo-
ples, have been designated as discriminatory by the European Court for human Rights (EChR). The case 
before the EChR was filed by members of Bosnian Jewish and Roma communities, Dervo Sejdić and 
Jakob Finci. On February 10, 2006 and January 3, 2007, they received written confirmation from the Cen-
tral Election Commission that they were ineligible to stand for election to the Presidency or the house 
of Peoples of the Parliamentary Assembly because they do not fulfil the criteria of ethnic origin. That 
privilege, according to the Bih constitution, is reserved only for Serbs, Bosniacs and Croats. 

They thus appealed before the EChR against prohibition from participating in public life.87 The Grand 
Chamber of the European Court of human Rights found that the applicants’ continued ineligibility to 
stand for election to the house of Peoples of Bih lacked an objective and reasonable justification 
and was therefore discriminatory. The Court also held that there had been a violation of Article 1 of 
Protocol 12 as regards the applicants’ ineligibility to stand for election to the Presidency of Bih. This 
case is the first ruling by the Court under Protocol 12, and it struck at the heart of the power-sharing 
arrangements established under Dayton. 

The court ruling debates in multiple places an argument proposed in the submission by the Bih gov-
ernment that the disputed constitutional provisions were a result of a search for peace and as such re-
quire the power-sharing mechanisms peculiar to Bih to remain in place for the preservation of peace, 
and that the time may still not be ripe for a political system to be changed. however, even though the 
ruling recognises the need to find a peace settlement at the time, it nonetheless crucially points out 
the fact that Bih has since signed and ratified a number of European human rights instruments. The 
state has thus formally accepted European norms and has taken responsibility to implement them. 

Since then, implementation of the EChR judgement has been made a condition for the submis-
sion of a Bih application for Eu membership, and the coming into force of the Eu Stabilisation and 
Association Agreement has been delayed until there is a ’credible effort’88 to implement the judge-
ment. The judgement of the EChR thus served the purpose of an anchor to which the Eu was able 
to attach its further conditionality, and also to raise the public profile of the issue. 

Meanwhile, because of a political deadlock that followed the October 2010 elections, Eu member 
states tacitly agreed to delay the coming into force of the Stabilisation and Association Agreement 
until this basic condition was fulfilled, even though all member states had ratified the Agreement 
by the end of 2010. Eu officials publicly declared that Bih application for membership would not 
be considered ‘credible’ before they saw a ‘credible effort’ in finding a solution to implement the 
EChR ruling. Since then, diplomatic efforts by the Council of Europe, the European Commission, 
different Eu Presidencies, and member states have sought to sustain pressure in order to change 
this constitutional provision. 

87. Proved to be in violation of article 14 echr (non-discrimination) taken together with article 3 of Protocol no.1 echr (right to free elections), 
as well as article 1 of Protocol no. 12 echr (general prohibition of discrimination).

88. wording used by eu officials.
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Following the EChR judgment, the Bih Council of Ministers set up a working group to prepare an 
action plan for implementation of the judgment by 29 March 2010, with a view of amending the 
Election Law by 15 April 2010. The goal was to have the new rules in place for the general elections 
scheduled for October 2010. Following a series of unsuccessful meetings of the working group, par-
ty leaders decided that the ‘political atmosphere’ was not favourable to constitutional changes, and 
this question should be addressed after the October 2010 elections.89 

Following the election, the debate on changing the constitution continued on two tracks: through a 
formal debate in a commission set up by the Bih parliament, and among leaders of the six parties 
which then formed a coalition. The parliamentary commission was not able to table a formal pro-
posal as three of the six party leaders agreed on a solution, but were not able to secure the support 
of the remaining three party leaders. Meanwhile, the Eu gave Bosnian authorities another deadline 
to make a credible effort to change the constitution, 31st August 2012, which also went unmet.

v.   lessons leaRned
First, regarding actors, all efforts to reform the constitution have been done under the umbrella of the 
international Community, or due to their pressure and conditioning. Even though the wider public, 
media, experts and civil society have been engaged at different stages of the process, they were not 
able to make a significant impact on the decision-making process. 

Second, regarding timing, even though it had been recognised ever since Bih joined the Council of 
Europe that the constitution was in breach of human rights conventions, the Eu did not make it an 
issue of concern for Eu integration until the EChR judgement. 

Third, regarding substance, it was the uS that raised the issue and led the process toward finding a 
solution. The important thing to note is that all along, even after the EChR judgement, the Eu never 
tabled any specific proposals for change, only emphasised a mere need for change.90 The uS, on the 
other hand, engaged legal teams which provided expert support and drafted proposals that were dis-
cussed in Washington and in Butmir, while the uS administration and diplomacy stood behind those 
proposals.91 The Council of Europe also provided legal assistance and was directly involved in negoti-
ating the content of reforms. 

Finally, regarding local buy-in, none of the efforts listed above have been sufficient to secure genuine 
domestic support for change. This can be attributed to the alternative motives of those who favour 
and benefit from the status quo, so that no change has been seen as rewarding enough to risk the loss 
of their current position. 

89. http://www.source.ba/clanak/581242614100/nije%20realizovana%20odluka%20u%20slu%c4%8daju%20sejdi%c4%87-%20Finci 

90. this excludes the venice commission opinions, which did offer many solutions for changes and commented on the existing proposals. how-
ever, eu officials and institutions always emphasised that they had no preference for any solution.

91.  interviews with various international and domestic participants in negotiations.
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The objective of this short paper is to highlight issues related to the on-going constitution drafting 
process in Tunisia with a particular focus on economic, social and cultural rights (ESCR). After a brief 
introduction on ESCR and their importance in the new constitution, specifically in regard to the popu-
lar claims and socio economic aspirations expressed during the 14 January 2011 Tunisian revolution, 
the paper describes the constitution drafting process, analyses the contents of the draft constitution 
and discusses controversial issues related to ESCR as reported in the draft constitution.

i.   intRoduCtion
The universal system of human rights protection is based on a holistic view of rights: they are univer-
sal, interdependent and complementary. Indeed, the International Covenant on Economic, Social and 
Cultural Rights (ICESCR) was adopted on the same day as the International Covenant on Civil and Po-
litical Rights. The ICESCR guarantees rights to a decent life including the right to work (Articles 6 and 
7), the right to association (Article 8), the right to social security (Article 9), the right to an adequate 
standard of living, including adequate food and housing (Article 11), the right to health (Article 12) and 
the right to education (Article 13) and the right to participate in cultural life and to take advantage of 
scientific progress (Article 15).

In Tunisia, the founders of the young independent state did not include ESCR in the constitution of 
1959. Only the preamble stated that the republican regime was “the most effective one to protect 
the family and the citizens’ rights to work, health and education.” It took a few years for the Tunisian 
courts to recognize the constitutional guarantee of human rights, including ESCR, as expressed in the 
preamble, giving the later the same legal value as the rest of the constitutional text.

Social concerns were the driving engine of the 2011 Tunisian revolution. The first sparks of revolu-
tion were seen in a popular uprising in Tunisia’s southwest mining cities in 2008 but were harshly 
repressed by the former regime. The first protester slogans of December 2010 concerned the right to 
work and to equal opportunities for development and dignity. The main trade union organization, the 
union Générale Tunisienne du Travail (uGTT), relayed the socio-economic claims of the protesters 
and engaged activists to defend the socio-economic interests of vulnerable and middle classes. The 

EcOnOmIc, sOcIal anD cultuRal RIghts 
In thE nEW tunIsIan cOnstItutIOn
BY azzam mahjouB and salwa hamrouni
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uGTT played a key role in the collapse of the former regime, in particular by launching regional strikes 
and a general strike on 14 January, forcing then-President Ben Ali to flee. Socio-economic issues are 
central to the on-going transition process: the new National Constituent Assembly (NCA) and the 
government elected in October 2011 are challenged by the development of sharp poverty and vulner-
ability traps, regional disparities, high unemployment, continuing job vulnerability and deterioration 
in the quality of education and health care.

ii.   esCR and the Constitution dRafting pRoCess 
ESCR are on the agenda of the NCA, which has committed to draft a new constitution in line with the 
main claims of the revolution: Dignity, Freedom and Social Justice. Once elected, the NCA adopted 
rules of procedure which allowed it to establish its mode of operation for the constitution drafting 
process. Six constitutional committees were created: 

(i) Committee in charge of the preamble, general principles and revision of the constitution;

(ii) Committee on rights and freedoms;

(iii) Committee on legislative and executive power and relations between them;

(iv) Committee on constitutional bodies;

(v) Committee on justice (ordinary, administrative, financial courts);

(vi) Committee on local and regional public authorities.

Article 42 of the NCA’s Rules of Procedures indicated that the composition of the committees should 
reflect that of the NCA (proportional representation), which gave a plurality of seats to the Islamist 
Ennahda party with 9 seats out of 22 on each committee. Obviously, this political configuration of the 
committees greatly influenced the outcome, despite the fact that all the members are committed to 
reach consensual agreements on controversial issues.

In order to avoid any potential blame for lack of neutrality, the NCA committees decided early in the 
process to start the constitution drafting from scratch. In other words, they decided not to take as a 
base reference any particular draft constitution proposed by political parties (e.g. Afek Tounes party, 
Ennahda Party, Labour Party) or civil society organizations (e.g. Doustourouna, uGTT, Committee of 
Experts). This decision complicated the process, raised contradictions, nourished heterogeneity and 
repetitions and created difficulties in synthesis. This clearly appeared clearly in the first draft of the 
constitution submitted in August 2012, as well as in the second draft of December 2012.

Regarding ESCR, two commissions were involved in the drafting process: one related to the pre-
amble and general principles and the second dealing with rights and freedoms. unfortunately, no 
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permanent expert group has been designed to assist the different committees on a permanent basis. 
however, on many occasions experts have been consulted for particular issues but this procedure of 
occasional expert hearings resulted in mistakes in many formulations in the two first drafts. A rela-
tive distrust of international law among the committee members also contributed to inefficiency in 
the writing of the drafts. Public commissions have made efforts to develop a consultative process 
together with civil society organizations (CSOs). The participatory approach consisted of organizing 
sessions with associations at both national and local levels to register their concerns. It is difficult, for 
the moment, to evaluate to what extent those concerns have been, or shall be, effectively taken into 
account because the process is still on-going. But it is clear that CSOs have been very active and play 
a valuable role in influencing the output of the constitution drafting process.

A first draft was published in August 2012: it was a synthesis by an ad hoc group of the many outcomes 
of the six committees. This controversial draft provoked heated public debate. The second draft took 
into account the criticisms made by civil social society activists and many corrections and readjust-
ments were added to the second draft. 

iii.     esCR in the pReamBle and geneRal pRinCiples
There are few references to socio-economic issues in the Preamble and General Principles of the 
draft constitution. The three main claims of the Revolution are cited: Freedom, Dignity and Social 
Justice, with ‘Dignity’ being added to the previous official motto of ‘Freedom, Order and Justice’. The 
Preamble also describes a new rupture with injustice and corruption, equality between all citizens, 
categories and regions, and a call for brotherhood and social solidarity. Few words were added re-
garding the necessity to preserve the environment for the future generations. Article 7 guaranteed 
individual and collective rights for all citizens and committed the state to provide all the conditions 
for a life with dignity.

In regard to the deeply socio-economic nature of the Tunisian revolution, many analysts and civil so-
ciety activists objected that the spirit of the revolution, rooted in popular social demands, is missing 
and that references to ESCR issues are too few, very brief, evasive, incomplete and don’t meet the 
expectations. Moreover, in comparison with many other constitutions, the Preamble and the General 
Principals are less consistent and less significant. 

The right to development (associated with genuine social justice and a protected environment) de-
serves more emphasis and to be more clearly referenced and formulated. unfortunately, the Pre-
amble does not explicitly mention attachment to the universal human rights model (including the 
ICESCR and the vienna Declaration on the Right to Development already ratified by Tunisia). This 
omission, whether voluntary or involuntary, may have been the result of political and ideological bias. 
Proposals have been discussed which would include an explicit paragraph in the Preamble and one or 
two articles in the general principles to deal specifically with ESCR items. 
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The socio-economic nature of the state has yet to be discussed in the constitution along with its civil 
and democratic nature. It is important that the Preamble be faithful to the spirit of the revolution and 
its main objectives and reflecting popular aspirations. The Preamble should:

•	 Ensure genuine, fair, inclusive development for all,

•	 Provide for gender equality and non-discrimination of any kind (due to social, physical, regional 
or religious differences), 

•	 Ensure support for human dignity by realizing basic human welfare for all, particularly for those 
who suffer from deprivation, exclusion and humiliation. Social justice, economic development 
and environment sustainability have to be recognized as prerequisites.

Moreover, a separate article must be devoted to the ESCR in the General Principles chapter: the State 
must recognize the right to development based on equality and sustainability, including ESCR as for-
mulated in approved international covenants, and should be committed to keep its related obliga-
tions by taking appropriate steps to safeguard ESCR and to achieve, progressively and effectively, their 
full realization.

iv.     esCR in ChapteR 2 Related to Rights and fReedoms 
There is no separation between ESCR and political and civil rights. ESCR are first introduced in Article 
27 with ‘the right to work’ («Work is a right for every citizen. The State will provide all the necessary 
efforts to ensure decent and fair conditions”) and in Article 28 with ‘the right for trade union organiza-
tion’ (“The right to trade union organization is guaranteed, including the right to strike, provided that 
it does not threaten people’s health and security.”)

The right to education has been affirmed by Article 29: «the State guarantees the right to public edu-
cation at all levels and for all.» Education is compulsory until the age of 16. Freedom of academic and 
scientific research is affirmed in Article 30 with the indication that the state will provide the necessary 
means to promote them. 

The right to health has been addressed in Article 31 of the draft. It states that «health is a right for 
every human person,” and that «the State guarantees the prevention and health care for all citizens 
without discrimination.» The state also guarantees «free health care for low-income people.»

Article 32 deals with social protection: «the State guarantees the right to every individual to social 
security including social insurance as laid out by law.» Articles 33 and 34 emphasize the rights for a 
healthy, well preserved environment, stressing the right to water and the national obligation to pro-
tect and manage all natural resources, including water. 
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Obviously, there is a significant improvement compared to the constitution of 1959 with the affirma-
tion of ESCR. however, as mentioned above, there is not a clear and full commitment of the state to 
keep its obligations, and the two main principles on gender equality and on non-discrimination are 
not sufficiently addressed.

It is true that the ICESCR recognizes that states must realize all these rights progressively, but the 
same covenant requires that states will take all appropriate measures to guarantee the rights. For 
the right to work, other constitutions refer to decent work as currently defined by the International 
Labour Organisation (access to productive work with fair and secure conditions) and indicate that in 
order to ensure this right the state is charged to implement full employment policies with no discrim-
ination of any kind, and to promote equal opportunities in the choice of profession (see for example 
Articles 58 and 59 of the Portuguese constitution detailing the right to work and the precise obliga-
tions of the state). Article 31 of the Moroccan constitution of 2011 provides, for example, that «The 
State, public institutions and local authorities are charged to mobilize all means available to facilitate 
equal access of citizens to the conditions allowing them to enjoy the ESC rights”.

The most controversial issue for the right of work concerns the right to strike. The uGTT trade union 
opposed restrictions on the right to strike related to health and security threats in the current consti-
tutional draft. According to the ICESCR, the exercise of this right complies with national law provided 
that it would not prejudice or attempt to disrupt core rights. Moreover, the uGTT claims the necessity 
to insert the right to social dialogue between social partners in the constitution.

Other rights were also affirmed, but not thoroughly. This is the case for the right to education which 
does not match the requirements of the ICESCR, which includes the quality of education. On the oth-
er hand, the right to education must include a preschool system, technical and vocational training for 
workers and the eradication of illiteracy.

When dealing with the right for health, there is no reference to required standards in public as well 
as private healthcare. Motherhood, infant and childhood specificities must be mentioned as long as 
rural areas are still suffering from high mother and infant mortality. 

Regarding the right to a healthy environment, there is a significant progress, as rights to water and 
to sustainable development are clearly stated, but some confusion must be avoided and a better, 
more complete formulation is needed. The right for everyone to enjoy a healthy and well preserved 
environment must include rights to access to appropriate related information and to participate in 
the decision making process in the projects and programs that have an impact on the environment; 
everyone should be engaged in helping protecting the environment. Moreover, the state guarantees 
the right of every citizen to sustainable development, thereby also ensuring social justice, economic 
growth and environmental protection. This precision is necessary to erase ambiguity about the no-
tion of sustainability.

Finally, a very important right has been omitted: the right to an adequate standard of living, includ-
ing adequate nutrition standards (quantity and quality), adequate housing (access to safe water and 
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sanitation) and the improvement of living conditions. There is only one reference to this issue (in the 
chapter on General Principles) which considers the state’s commitment to provide the conditions 
for a decent life (‘a life with dignity’) but it is necessary to introduce a specific article to enshrine this 
essential right, particularly since this right reflects the core of the claims of the Tunisian revolution. 
It requires the state to implement appropriate fair policies to eliminate poverty, infant malnutrition, 
and inacceptable housing conditions.

In conclusion, the hope of many CSOs is that their critiques and recommendations to fix, complete 
and improve the current constitutional draft shall be taken into consideration by the NCA representa-
tives. The ultimate goal is to reach a genuine national consensus for a very progressive constitution in 
line with the most advanced international standards and reflecting the profound spirit of the globally 
supported Tunisian revolution.
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Editor’s NotE: 
Following Egypt’s parliamentary elections in late 2011 and early 2012, a new process was designed to draft a 
constitution. The new parliament elected a Constituent Assembly to write the constitution but this Assem-
bly, dominated by allies of then-President Morsi’s Freedom and Justice Party, was dissolved by court order in 
April 2012. A second, more diverse, Constituent Assembly was then appointed and proceeded to draft the new 
constitution. It was completed in November 2012 and approved in a national referendum in December 2012. 
Despite this approval, the contents and the process of writing the constitution remained divisive. Following 
President Morsi’s removal from power by the Egyptian military in July 2013, the future of the 2012 constitution 
is in doubt. The constitutional debates of the past two years remain important for today’s discussions about 
an appropriate democratic constitution for Egypt and hold lessons for other countries managing democrat-
ic transition. This paper addresses several of the most important issues from these debates, including the role 
of religion in the constitution, the powers of the presidency and the role of the courts. 

i.    intRoduCtion
The process of writing the 2012 Egyptian constitution encountered many challenges. There is still 
debate about the constitution and even before the fall of President Morsi, a broad movement de-
manding amendments, despite the constitution’s passage by a comfortable majority in the December 
2012 referendum. Writing a constitution is certainly not a simple process. It is a long and difficult road 
over which many societies have passed. Egypt chose the most difficult and perhaps worst path of all 
because of the bad management of the transitional period after the fall of former President hosni 
Mubarak, particularly from the Supreme Council of the Armed Forces, which ruled provisionally after 
Mubarak’s downfall.

Any experience of political transformation is faced with two paths for handling the constitution: ei-
ther there should be a political vision with leaders who are capable of establishing a new constitution 
that reflects the transformations taking place after the fall of the old regime, which did not occur in 
Egypt; or there should be temporary amendments to the old constitution, as happened in Poland and 
other countries, until presidential and parliamentary elections can be held and agreement can be 
reached on a new constitution. What happened in Egypt was the abandonment of its old constitution 
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under pressure from civil society and revolutionary coalitions, who took advantage of the military 
council’s weakness and confused performance, to end the use of the 1971 constitution. For the first 
time in Egyptian history, they opened the door to organizing a constitution-drafting process around 
the strength of political movements in the street. Dominance of this process went to the Islamists, 
led by Mohamed Morsi’s Freedom and Justice Party (FJP), who felt that it was their right to draft the 
constitution in accordance with their vision, so long as they attained a majority in the parliament or 
the Constituent Assembly.

The problems with Egypt’s Constituent Assembly began with the assignment of seats according to 
political quotas, an idea which comes from a culture that should have no relation to the writing of 
constitutions. Turkey’s on-going constitution-drafting process, in contrast, involved the formation of a 
drafting committee of only twelve members. The committee members equally represented the four 
parties in parliament, despite the fact that the ruling Justice and Development Party (AKP) had re-
ceived nearly 50% of the votes while the other three parties had received approximately 10% of the 
vote apiece. Each of these four parties had 3 members in the committee. Turkey’s Islamist govern-
ing party did not try to control the Constituent Assembly in the way that the Islamist majority did 
in Egypt. Communication between Egypt’s FJP and Turkey’s AKP is extensive, but Egypt’s FJP did not 
benefit from the political messages sent by the constitution-drafting committee in Turkey. Turkey’s 
constitutional committee held dozens of meetings with representatives from unions, civil society as-
sociations and different organizations with connections to the people as a preface to establishing a 
new constitution for the country, which had lived under a “military” constitution for more than 30 
years, though revised more than once. 

The wrong start in the formation of the Constituent Assembly led Egypt to the wrong results. Ending 
the current crisis will not be possible without awareness by all political powers that there was a fatal 
defect governing the creation of the Constituent Assembly. That defect produced a constitution that 
did not attain a consensus amongst the country’s political forces, despite the fact that the constitu-
tion received support from 63% of the voters, with approximately one-third of eligible voters exercis-
ing their right to vote.

This paper attempts to discuss the most prominent and controversial issues in the 2012 Egyptian 
constitution, along with their relationship to the current political crisis.

ii.      shaRia laW and fReedom of Belief
Political factions were divided over the place of sharia in the constitution. While both secularists and 
Islamists agreed to leave the second constitutional article as it had been in the previous constitution, 
stipulating that the principles of sharia are the principle source of legislation, some Salafis insisted 
on putting the provisions of sharia in more than one place in the constitution. Thus, Article 219 states 
that “The principles of Islamic sharia include its general evidence, foundational rules, rules of juris-
prudence, and credible sources accepted in Sunni doctrines and by the larger community.” This ar-
ticle has created more division than consensus, particularly after reservations were voiced by secular 
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and reformist Islamist factions. There is no sense in repeating the second article, which reflects an 
area of consensus, in more detailed, though still brief, interpretations of Islamic sharia based on the 
“Sunni Community” just to satisfy the Salafis. 

Furthermore, due to pressures by Islamists, the constitution refrains from mentioning anything 
about keeping Egypt’s commitments to conventions and treaties in the field of human rights, due to 
concerns that a specific kind of treaties may contradict the principles of sharia, the values of the so-
ciety and the identity of its civilization. This argument is a pretext without any truth to it, considering 
that the existence of Article 2 in the constitution about sharia as the principle source of legislation 
had resolved this problem by making it impossible for Egypt to sign any international agreement that 
contradicts the constitutional text of this article.

Egypt, which suffers from the danger of an economic and political collapse, problems with illiteracy, 
poverty, and corruption, and the collapse of health, education, and other services, will not solve these 
problems by repeating the slogan of sharia, regarding whose principles most Egyptians do not signifi-
cantly differed, anyways. What Egypt needs are successful policies inspired by the principles of sharia, 
over whose interpretation jurists disagree, and over which the Islamist movement is divided, to the 
point where the movement has broken into several parties and factions that sometimes act as rivals. 
The fear that there will be an oppressive system that governs in the name of sharia is far larger than 
the fear that there will be a secular regime that ignores sharia. 

With regards to freedom of belief, defined in Article 43, the 2012 constitution states that, “Freedom 
of belief is an inviolable right. The State shall guarantee the freedom to practice religious rites and 
to establish places of worship for the divine religions, as regulated by law.” This article represents a 
significant regression from the former constitution. The article is limited only to protecting belief, 
but the right to worship is much broader and extends far beyond the right to belief. Furthermore, the 
article is limited to the ‘divine’ religions only, which creates several issues about who decides whether 
or not a specific belief belongs to one of these religions. 

Egyptian jurist Mohammed Qandil suggested that the preamble of the constitution, or perhaps the 
section on rights and freedoms, should have included the following statement: “The state is com-
mitted to international standards of human rights, contained in the universal Declaration of human 
Rights, and in the international agreements that Egypt has signed.” In composing this statement, the 
drafter’s goal was to direct state authorities to respect international standards of human rights, while 
also placing international law above domestic law, so as to encourage judges to enforce international 
agreements and to clarify the position of international law in the Egyptian legislative framework. In 
submitting this proposal, the drafter is supported by developments in international jurisprudence 
and constitutional law. Egypt would enter the ranks of countries that have defined international stan-
dards of human rights as an important part of their constitutions, such as some European and African 
countries, and even the following Arab countries: Mauritania, Algeria, Sudan, Tunisia, Morocco, Soma-
lia, Yemen, and Iraq.
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iii.   the pResidenCy
The debate surrounding the position of the presidency in the Egyptian constitution comes from the 
aftermath of the January 25 Revolution and the desire of some Egyptians to move away from a presi-
dential system and toward a parliamentary system. This opinion is based on the belief that a presi-
dential regime leads to authoritarianism, so that the problem in Egypt was due to the presidential 
system rather than the “Mubarak” system. 

It is clear, however, that there are many cases throughout the world in which a democratic presiden-
tial system was established, in South America, France, the united States or many other regimes, 
whether presidential or mixed, and in which the president enjoys well- defined powers, which doesn’t 
compromise the balance of powers.

PRESIDENTIAL POWERS IN OThER COuNTRIES
(i) France92 
France has a semi-presidential system. The 1958 French constitution grants the president broad pow-
ers, especially in the fields of foreign and defence policy. The president appoints the prime minister, 
by way of consultation with parliament, as well as the most important officials of the administration, 
is able to dissolve parliament, and has the power to call it into an extraordinary session. The president 
guarantees the independence of the judiciary and appoints three members of the nine-member Con-
stitutional Council. The president carries out negotiations and ratifications of international treaties, 
and possesses extraordinary powers in periods of crisis. The constitution requires that the president 
shares some powers with the prime minister. however, activating the president’s shared powers de-
pends on a number of conditions, including the nature of the relationship between the president and 
the prime minister, the political climate, and the relationship between the president and the parlia-
ment. A reduction of the president’s term from seven to five years was concluded in 2002 to reduce 
problems resulting from periods of “cohabitation” (divided powers between the president and a par-
liament that may not share his political beliefs and programs).

(ii) Brazil93 
Brazil’s presidential system was established in 1889 with the end of the empire and the proclamation 
of a republic. Since then, the country has been governed by six constitutions and has passed through 
five periods of governance, two of which were authoritarian and three of which were democratic. The 
president of Brazil is the head of state and the head of government. The president leads the executive 
power and the federal government, and is the supreme commander of the armed forces. The Brazil-
ian president holds executive power and appoints the Council of Ministers with the agreement of 
the Senate. he/she can enact emergency laws under exceptional circumstances. The president does 
not intervene in electoral, taxation, or criminal laws. The Brazilian president represents the country 
abroad and also enjoys important powers regarding the establishment of laws. 

92. France 24: http://www.france24.com/ar/20120506-france-president-head-state-powers-duties-wields-significant-influence-choose-prime-
minister

93. http://www.masress.com/almesryoon/125280
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(iii) South Africa
The president holds real executive and legislative powers in a system that is a blend between parlia-
mentary and presidential systems. The president of the republic is elected by the parliament, known 
as the National Assembly, and he practices executive powers that are shared with the ministers. The 
president chooses a deputy president who must be a member of parliament, while the remaining 
ministers and vice-ministers are from parliament, with the exception of no more than two who can be 
appointed by the president from outside of the parliament. The responsibilities of the ministers are 
attained through both the president and the parliament, since the president appoints those who are 
members of parliament. 

As a result, the presidency in the South African constitution, despite its effectiveness, is limited to 
representing the legislature, so that the government’s composition is truly representative in accor-
dance with the constitution. At the same time, the president possesses serious powers and is not just 
an honorary president. The parliament has the right to withdraw its trust in the ministers, and if the 
cabinet loses a majority in the parliament, the president must create a new cabinet. The parliament 
also has the right to withdraw its trust in the president, and if a majority of the parliament supports 
the vote, the president and deputy president must submit their resignations. 94 

ThE PRESIDENT IN EGYPT’S 2012 CONSTITuTION
The 2012 Egyptian constitution defines the powers of the president in Part III: Public Authorities, 
Chapter Two: Executive Authority, Section 1: The president.95 Some of the key articles defining the 
position are:

•	 Art. 132: The president is head of State and chief of the executive authority. 

•	 Art 133: The president is elected for four years and may be reelected once. 

•	 Art. 134: presidential candidates must be Egyptian citizens born to Egyptian parents, must have 
carried no other citizenship, must have civil and political rights, cannot be married to a non-Egyp-
tian, and cannot be younger than 40. 

•	 Art 135: Candidates must be recommended by at least 20 elected members of the house of Re-
presentatives and the Shura Council, or endorsed by at least 20,000 citizens who have the right to 
vote, in at least 10 governorates, with a minimum of 1,000 endorsements from each governorate.

•	 Art 136: The president is elected by direct secret ballot with an absolute majority. The procedures 
for electing the president shall be regulated by law.

•	 Art: 139 The president appoints the prime minister, who shall form the cabinet and present it to 

94. http://www.arrasid.com/index.php/main/index/33/40/contents
95. http://www.egyptindependent.com/news/egypt-s-draft-constitution-translated: all direct translations of the egyptian constitution were 

based on the translation completed by the egyptian independent. 
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the house of Representatives. If the cabinet is not granted parliamentary confidence, the presi-
dent shall appoint another prime minister from the party that holds the majority of seats. If the 
cabinet of that appointed prime minister does not obtain parliamentary confidence, the house of 
Representatives then appoints a prime minister who shall be assigned by the president the task 
of forming a cabinet. Otherwise, the president of the Republic shall dissolve the house of Repre-
sentatives and call the elections of a new house of Representatives.. 

•	 Art. 140: The president of the Republic, in conjunction with the cabinet, shall lay out the public 
policy of the State and oversee its implementation.

•	 Art. 141: The president shall exercise presidential authority via the prime minister and the prime 
minister’s deputies and ministers, except those authorities related to defense, national security, 
foreign policy, and authorities outlined in Articles 139, 145, 146, 147, 148 and 149.

•	 Art. 142: The president may delegate some of the presidential purviews to the prime minister, the 
prime minister’s deputies, ministers or governors.

•	 Art. 145: The president shall represent the State in foreign relations and shall conclude treaties 
and ratify them after the approval of both the house of Representatives and the Shura Council. 
Approval must be acquired from both Legislative houses with a two-thirds majority for any treaty 
of peace, alliance, trade and navigation, and treaties related to the rights of sovereignty or that 
make the State liable for any expenditures not included in its budget.

•	 Art. 146: The president shall be the Supreme Commander of the Armed Forces. The president is 
not to declare war, or send the Armed Forces outside State territory, except after consultation 
with the National Defense Council and the approval of the house of Representatives.

•	 Art. 147: The president shall appoint civil and military personnel, diplomatic representatives and 
shall confirm representatives of foreign countries.

•	 Art. 148: The president may declare, after consultation with the cabinet, a state of emergency. 
Such proclamation must be submitted to house of Representatives within the following seven 
days. In case the house of Representatives is dissolved, the matter shall be submitted to the 
Shura Council. The declaration must be approved by a majority of members of each body. The 
declaration shall not exceed six months and can only be extended by another similar period upon 
approval in a public referendum. The house of Representatives cannot be dissolved while a state 
of emergency is in place.

•	 Art. 150: The president of the Republic may call for a referendum that shall be binding to all state 
authorities and the general public in all cases. 

•	 Art. 152: An impeachment againsty the president can be issued only by a two-thirds majority of 
the house of Representatives. The president shall be tried before a special court headed by the 
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president of the Supreme Constitutional Court, the longest-serving deputy of the president of the 
Court of Cassation and the State Council, and the two longest-serving presidents of the Court of 
Appeals; the prosecution to be carried out by the Prosecutor General.

•	 Art. 153: If the president is unable to carry out the presidential functions, the prime minister 
shall act in his place. If the presidential office is vacant, the Speaker of the house of Representa-
tives shall temporarily assume presidential authorities. A new president must be elected during 
a period not exceeding 90 days. The person acting in place of the president is not allowed to run 
for office, request amendments to the constitution, dissolve parliament or dismiss the cabinet. 

uNDERSTANDING ThE PRESIDENTIAL ROLE
Linking the idea of successful democracy only to parliamentary forms of government is a significant 
mistake. Assuming that parliamentary government is the only way to confront authoritarianism is 
an even more significant mistake. This neglects the fact that most democratic systems in the world 
are presidential systems. A majority of developing countries that established democracies in recent 
decades have done so with presidential systems, particularly in Latin America where every country 
created a presidential system. Presidential systems give expansive powers to the president. howe-
ver, it is not absolute power, as the president is considered to be the head of the executive branch, 
subject to the oversight of the parliament and the people. Furthermore, the president is generally 
limited to two terms in power and laws can only be passed with the agreement of the parliament. 
There are also some presidential systems that give powers to the prime minister, such as France. 
These semi-presidential systems most closely resemble the situation in Egypt.

In Egypt, it has become difficult to separate the powers of the president not only from the years of 
the hosni Mubarak presidency, but also from the Morsi presidency. Many who wish to constrain the 
powers of the president believe that Morsi had to be constrained because he is a member of the 
Muslim Brotherhood, and they will only wait for a liberal or leftist president before calling to grant 
the presidency additional powers. 

Discussion of the presidential system also reflects fears of another Mubarak, which stems from se-
rious confusion about the constitution. Some powers have been given to the Egyptian president that 
dominate the powers of the other branches, particularly in regards to the right of the president to 
appoint the head of the Supreme Constitutional Court and other judicial leaders. It is also among 
the president’s powers, rather than the prime minister’s powers, to appoint some civilian leaders in 
addition to military leaders. At the same time, other powers granted to presidents in other presiden-
tial systems are taken away from the Egyptian president, such as the condition that the president 
can unilaterally declare a state of emergency without the agreement of parliament. The constitution 
also grants parliament the right to request a vote of no-confidence against the president in situations 
where he has committed high treason, carried out a crime, exploited his influence, or violated the 
constitution. This provision does not exist in any presidential system, semi-presidential system, or 
any other mix of institutions. 
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More than it risks suffering from an oppressive and authoritarian government, Egypt risks presen-
ting a model for a failed state, a state that suffers from chaos, absence of rule of law and freedoms, 
and the violation of its values. A developing country such as Egypt suffers from problems of poverty 
and unemployment. In the past thirty years, the country has witnessed corruption and a complete 
collapse of health, education, and public services. The country needs a presidential system that is 
capable of finding radical solution to these problems, rather than reproducing the same performance 
of the former regime, covering up problems and looking for half solutions for severe problems in or-
der to please everybody. Those who will be displeased with a democratically elected president will be 
always be haunting him, accusing him of abusing his powers or even of high treason.

Egypt experienced a 2012 presidential campaign in which the majority of its candidates, particularly 
the strongest ones, ran without parties. The exception was Mohammed Morsi, who benefitted from 
his association with the Muslim Brotherhood. however, no president will not be able to do anything 
if there continues to be an insistence on stopping any initiative or policy with a thousand legal and 
political roadblocks, based on obsessions rather than true concerns. 

It is true that presidents’ powers are limited in all democratic states, but these restrictions exist to 
keep an individual from acquiring authoritarian power or remaining in power for life, not to forbid him 
from adopting serious policies for the sake of reform.

iv.   the legislative BRanCh

ThE LEGISLATIvE BRANCh IN EGYPT’S 2012 CONSTITuTION
The Egyptian legislative branch consists of the house of Representatives and the Shura Council (Art. 
82). The president, the cabinet, and every member of the house of Representatives has the right to 
propose laws and every draft law shall be referred to a specialist committee of the house of Repre-
sentatives, which shall study it and submit a report. Draft laws presented by members of the house of 
Representatives shall not be referred to that committee before being first endorsed by the Proposals 
Committee and approved for consideration by the house of Representatives. Reasons for rejection 
must be presented if the Proposals Committee does not endorse a proposal for consideration. A draft 
law proposed by a member but rejected by the house of Representatives may not be presented again 
during the same legislative term (Art. 101). 

Neither of the chambers may pass a bill without seeking consultation with the other (Art.  102). In 
case of legislative dispute between the two house of Representatives and the Shura Council, a joint 
committee of 20 members, 10 from each Council, shall propose re-wording of the disputed clauses 
for approval by each chamber. If an agreement is not reached, the case is referred back to the house 
of Representatives to reach a decision based on a two-thirds majority (Art. 103).

upon legislative approval, legislation is passed to the president to sign it into law. In case the president 
objects to the draft law, it must be referred back to the house of Representatives. If the draft law is ap-
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proved again by a two-thirds majority, it becomes law (Art. 104). In the case of the dissolution of house 
of Representatives, the Shura Council shall carry out joint legislative responsibilities. Any bills passed 
by the Shura Council during the period of house of Representatives’ dissolution shall be presented to 
the new house of Representatives for consideration as soon as it is convened (Art. 131).

The house of Representatives may decide to withdraw its confidence from the prime minister, a 
deputy of the prime minister, or any one of the ministers with a majority vote. If the house of Rep-
resentatives decides to withdraw confidence from the prime minister or a minister, and the cabinet 
announced its solidarity with him before the vote, then that cabinet is obliged to offer its resigna-
tion. If the no confidence resolution concerns a certain member of the government, that member 
is obliged to resign their office (Art. 126).

As outlined in Section III above, the president can dissolve parliament in a situation where the 
president and parliament fail to agree on the prime minister (Art. 139). The president can also dis-
solve the parliament “by a causative decision and following a public referendum.” The house of 
Representatives may not be dissolved during its first annual session nor for the same cause for 
which the last house of Representatives was dissolved. To dissolve parliament, the president must 
issue a decision dissolving the house of Representatives and establishing procedures for a popular 
referendum on the dissolution to be held no more than 20 days after the decision is issued. If a ma-
jority of voters supports the dissolution, the president is to announce early elections to be held no 
more than 30 days after the dissolution. If the decision to dissolve the parliament is not carried out 
with all of the above procedures, or if the determined time periods for the referendum or elections 
elapse, the house of Representatives returns to its session with the full force of law (Art. 27).

uNDERSTANDING ThE LEGISLATIvE ROLE
The house of Representatives enjoys more expansive powers than the Shura Council, but laws can 
only be passed with the approval of both houses, as stipulated in Art. 102. This situation differs from 
the 1971 constitution, which did not require the People’s Assembly (the predecessor to the house of 
Representatives) to receive approval from the Shura Council on most laws. There is no doubt that it 
is better for both chambers to have true powers in a bicameral legislature, as has been established 
in the 2012 constitution, than for one chamber to have ceremonial powers, as with the Shura Coun-
cil in the 1971 constitution. 

The power of the president has some limitations with respect to the legislative chambers. Despite 
the fact that the constitution gives the president the right to object to laws that have received ap-
proval of parliament (Art. 104), the last word resides with the parliament, which can pass laws over 
the president’s veto with a two thirds majority. In addition, during a period in which the house of 
Representatives is dissolved, legislative power moves to the Shura Council (Article 131). This stip-
ulation is an improvement over the 1971 constitution, which gave powers to the president under 
certain circumstances, as previously motioned in the paper. Limiting legislative powers to the two 
legislative chambers demonstrates a commitment to the principle of separation of powers. 
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The text concerning the appointment of the prime minister and the role of the house of Represen-
tatives in this appointment, along with the text about the vote of no-confidence in the government 
raises questions about the nature of the political system that has been established by the 2012 con-
stitution. Defining the nature of the political system depends on the prerogatives of the president, 
Legislature, and prime minister, just as it depends on determining who appoints the prime minister, 
if he must belong to the parliamentary majority, and on who controls his dismissal. 

Article 139, which outlines how the president and parliament must come to agreement over the 
prime minister and cabinet, does not require the president to appoint a prime minister from the party 
that acquires a majority in parliament. The house of Representatives holds the ability to reject the ap-
pointment, however, which should motivate the president to appoint a member of the winning party 
so as to avoid such a rejection. however, the fact that the constitution gives the president the right 
to dissolve parliament in a situation in which no agreement is reached means that choosing to reject 
the president’s appointment is a risky decision for the house of Representatives that could result in 
its dissolution. Therefore, the article gives the president the last word in choosing the prime minister, 
which on this point makes the system closer to a presidential system than a parliamentary system. 

The right of the president to dissolve the house of Representatives using Article 139 is granted with-
out any restrictions that keep the president from arbitrarily exercising it. There should be restric-
tions on this right that regulate its practice, however, just as there are restrictions on the right of 
the president to dissolve parliament by using Article 127, which requires that the president receive 
approval in a national referendum. In all cases, the constitution would be better if the president 
would be able to dissolve the house of Representatives only after a public referendum.

however, despite the fact that the political system approaches the process of appointing the prime 
minister by way of a presidential system, as discussed above, the fact that the parliament has the 
right to a vote of no-confidence in the prime minister, and to force the cabinet to resign after such 
a vote, demonstrates that the political system also includes characteristics of a semi-presidential 
system (of which France is the prime example). As a result, we can see that the nature of the politi-
cal system in regards to the appointment of the prime minister has not been defined with enough 
clarity, and it requires more discussion and development.

Regarding the power of the president to dissolve the house of Representatives as defined by Article 
127, it would be preferable that such extraordinary powers for the president not exist. however, it 
should be noted that many of the advanced constitutions, such as France, include similar powers 
(Article 12 of the French constitution).96 In exchange for the right of the legislature to withdraw its 
trust in the executive branch, as represented by the cabinet, the president has the right to dissolve 
the parliament. This weapon is equivalent to the weapon possessed by the parliament.97 however, 
in granting such powers to the president, their usage must be regulated. Article 127 places several 
conditions on the president’s use of this power:

96. http://www.assemblee-nationale.fr/english/8ab.asp#ii
97. Political Systems and Constitutional Law, dr. ibrahim abdelaziz shiha, Professor of Public law at alexandria university, 2005, p. 577.
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•	 Only in case of necessity

•	 It requires the issuance of a causative decision by the president

•	 It requires the establishment of a request for the dissolution by the cabinet

•	 It can proceed only after receiving the opinions of the heads of each chamber

•	 It cannot be used during the first year in session of the house

•	 It requires a public referendum on the dissolution

Limiting the power of the president with a public referendum is clearly the most important safeguard 
for preventing the president from abusing this power. Article 127 stipulates the procedures and timeline 
for the dissolution, but it does not stipulate whether the president must dissolve the parliament im-
mediately after the referendum. The importance of this omission can be seen in the fact that early elec-
tions are supposed to be held no more than thirty days after the decision is issued, and as such it would 
be preferable if the text of this article specified the date at which the president must issue the decision.

v.   the judiCial BRanCh
The 2012 constitution places the section on judicial authority in Part III: Public Authorities, Chapter 
Three: Judicial Authority, and it divides the chapter into six sections: general provisions, the judiciary 
and public prosecution, the state council, the supreme constitutional court, judicial bodies and judicial 
officers.

The detailed provisions of the judiciary in this chapter make it clear that the 2012 Constituent Assembly 
decided to unify the judicial system in Egypt and, by doing so, put an end to this highly controversial is-
sue outside the Constituent Assembly. It was a controversy which resonated because of an earlier draft 
law on the unification of the judiciary that had been presented by the Minister of Justice. The draft law 
was rejected by the judges of the General Assembly of the Council of State and the judges of the Consti-
tutional Court because they saw that the unification of the judiciary in one body would diminish the role 
of the Constitutional Court, whose rulings are binding on all state authorities, including other judicial 
bodies. how then, can the centres of the Constitutional Court be equal to the other legal authorities, 
which are supposed to follow its constitutional rulings?

The new constitution represents a regression from the 1971 constitution, which states in Article 166 
that “Judges are independent. Only the law has authority over them. No other branch of govern-
ment is permitted to intervene in the affairs of the judiciary.” however, Article 168 of the 2012 con-
stitution states, “The Judicial Authority shall be independent, vested in the courts of justice, which 
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shall issue their judgments in accordance with the law. Its powers are defined by law. Interference 
in the affairs of the judiciary is a crime that is not forfeited by the passing of time.” It is clear that 
the wording in the new constitution is neither unequivocal nor specific on the issues of intervening 
in the affairs of the judiciary and influencing their rulings. It does not indicate the institutions that 
might interfere in the judiciary which, especially after the January 25 Revolution, has been a prob-
lem with the executive branch interfering in the judicial affairs. In addition, the constitution didn’t 
stipulate the consideration of not delegating judges from their posts. That is despite the fact that a 
consensus existed amongst all of those concerned with justice and the law in Egypt, including the 
judicial bodies in this regard.

In regards to the dismissal if the judges, Article 170 states that judges are independent, cannot be 
dismissed, are subject to no other authority but the law and are equal in rights and duties. The condi-
tions and procedures for their appointment and disciplinary actions against them are defined and 
regulated by the law. When delegated, their delegation shall be absolute, to the destinations and in 
the positions defined by the law, all in a manner that preserves the independence of the judiciary and 
the accomplishment of its duties.

PROSECuTIONS AND PRISONS
According to the second section, which concerns the public prosecution, it is clear that the Constitu-
ent Assembly limited the role of this office to prosecution rather than investigation; this might be a 
positive thing to separate the prosecution role from the investigatory role. This change was resisted 
by the judiciary and the Public Prosecutor’s office, but their complaints were not sufficient to result in 
its removal from the 2012 constitution. As a result of human rights violations and theft of public funds 
committed by the Public Prosecution prior to the revolution, this division of powers was favoured 
by most Egyptians, and particularly by those who worked in the law field. however, these violations 
stemmed primarily from the executive branch’s dominance of the judiciary and the negative role 
played by the justice minister in influencing public prosecution.

Perhaps the rejuvenation of the Public Prosecution’s role, whether as prosecutor or investigator, will 
not depend on the division of these roles, but on a set of limited standards by which the Public Pros-
ecutor can be appointed. In particular, the office might benefit from a ban on appointing a member 
of the police to the position, so as to avoid a situation in which the police penetrate the judiciary. 
Furthermore, there should be rules that guarantee the neutrality, fairness, competence, and profes-
sionalism of the Public Prosecution.

Additionally, Article 180 explains in details the role of the Administrative Prosecutor in public pros-
ecution. The Constituent Assembly apparently didn’t take into consideration the mutual separation 
between the members of different judicial bodies, the members of the Administrative Prosecutor and 
the State Litigation Authority, including them as judicial bodies. This may be problematic because of 
the lack of training and capacity of the members of the Administrative Prosecutor to investigate the 
criminal lawsuits. however, this issue should not overshadow the positive development of having a 
specific institution to prepare lawsuits on behalf of the courts and the public prosecution. 
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The constitution states in Article 37 that, “Prison is a place of discipline and reform, subject to judicial 
supervision, where anything that is contrary to human dignity or a person’s health is prohibited. The 
State is responsible for the rehabilitation of convicts and facilitating a decent life for them after their 
release.” Currently, we are not in a place to judge the rhetoric and significance of the text, but rather 
the role of the public prosecution in overseeing Egypt’s prisons and detention centres. It was neces-
sary for the Constituent Assembly to grant the Public Prosecution oversight of the country’s prisons 
and detention centres so as to guarantee that the violations of prisoners’ rights would stop. 

ThE SuPREME CONSTITuTIONAL COuRT
The Constituent Assembly has undermined the historic role of the Supreme Constitutional Court. 
Article 175 states, “The Supreme Constitutional Court is an independent judicial body, seated in Cairo, 
which exclusively undertakes the judicial control of the constitutionality of the laws and regulations. 
The law defines other competencies and regulates the procedures to be followed before the court.” 
Instead of defining the court as an independent judicial body standing apart from the rest of the judi-
ciary, as in the 1971 constitution (which placed the Supreme Constitutional Court in its own chapter), 
the Constituent Assembly placed the Supreme Constitutional Court in the chapter on the judiciary. 
As a result, the constitution defines the Supreme Constitutional Court not as its own independent au-
thority reviewing the constitutionality of laws, but as part of the judicial branch. Its decisions must be 
followed by all other governmental institutions, including other parts of the judiciary. This develop-
ment demonstrates the Constituent Assembly has implemented the views about unifying the judicia-
ry, as discussed previously. Article 175 also ignores the inherent jurisdiction of the Supreme Constitu-
tional Court to consider the claims and request of its members. This oversight will result in members 
of the Supreme Constitutional Court relying on other judicial bodies, representing interference in the 
special issues of the court and its justices. Additionally, Article 175 ignores the jurisdiction of the court 
to adjudicate disputes which are based on the implementation of final conflicting judgments. 

JuDICIAL REvIEW
Article 177 stipulates that the president of the Republic or parliament must present draft laws govern-
ing presidential, legislative or local elections before the Supreme Constitutional Court to determine 
their compliance with the constitution prior to dissemination. The idea of constitutionality of the 
laws is well established in Egypt, legally and judicially, and has been done after the law has passed, 
in accordance with both the law and the judiciary. Prior to the January 25 Revolution, the issue of 
judicial review gained prominence when the executive branch attempted to limit the court’s role in 
reviewing the constitutionality of laws. however, despite the pressure exerted, the Court continued to 
exercise its oversight abilities during this period. The text identifies rules for judicial review for three 
categories of laws organizing elections: presidential, legislative, and local. It is understood, without 
compromising the Court’s role of reviewing constitutionality of the laws after they are promulgated, 
that these laws greatly influence public life and that they have shaken the stability of the country. 
however, it is understood that the text of the constitution doesn’t say anything about the court’s rul-
ing have ultimate authority over the laws and that their decisions must be followed by all branches of 
government. 
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Vi.   ConClusion
The divisions in Egyptian society over the 2012 constitution contributed to a deepening of the state of 
political polarization in the country. It transformed the constitution from a text of consensus to one of 
sharp disagreement. This polarization was compounded by the constitutional decree issued by then-
President Morsi that gave his decisions and the Shura Council (elected by only 7% of Egyptians) im-
munity from judicial review. This decree sparked massive protests involving hundreds of thousands of 
Egyptians marching in front of the presidential palace and engaging in bloody confrontations with the 
youth of the Muslim Brotherhood. As a result, the country faces a number of challenges carried over 
from the Morsi era to the post-Morsi era.

First, there is a lack of political consensus on the constitutional and legal basis upon which the politi-
cal process will be based. The dilemma is one of political and economic failure, mismanagement, and 
confusion. The situation has now become a new model that should be studied by all democratizing 
countries so that they can learn with it. A significant segment of the Egyptian population feels that 
the 2012 constitution does not express their views, particularly after representatives from the lib-
eral movement, Christian churches, and human rights association withdrew from the Constituent 
Assembly and President Morsi and the Muslim Brotherhood insisted on holding the constitutional 
referendum anyway.

Second, a new public prosecutor was appointed by the same way in which the public prosecutor was 
appointed under Mubarak: by presidential decree. When Morsi issued the decree, he ignored the text 
of the new constitution which stipulated that the public prosecutor should be first nominated by the 
Supreme Judges Council. Morsi himself selected the public prosecutor without any respect for the 
constitution, which both he and the Muslim Brotherhood supported.

Third, the success of the Muslim Brotherhood in building a powerful organization and electoral ma-
chine was not enough for them to effectively control the state and its institutions. The way in which 
the Brotherhood dealt with society, the unions, and the parliament, as if they were the opposition, is 
not a way to administer the state, and it demonstrates that the skills of fleeing from security services 
and staying patient during the decades of arrest are not equivalent to the skills required for governing 
the country and presenting an effective and reformist vision for dealing with its institutions. 

Despite their failing, the process of Islamists coming to power in some Arab Spring countries rep-
resents a historical opportunity that did not occur with former nationalist and Islamist revolutions. 
These Islamists have come to power through the ballot box, not by a coup or a revolution that de-
stroyed the regime and the state at the same time. They did not require a complete reconstruction 
of the state on a “revolutionary” foundation, granting immunity for authoritarianism in the name of 
the “revolution,” as happened with some of the totalitarian communist revolutions. This opportunity 
stems from the fact that these modern revolutions happened because of demands for justice and 
democracy.

The problem, in Egypt, however, is that when in power, the Muslim Brotherhood have gone in the op-
posite direction of what would have been necessary to ensure their smooth entrance into the political 
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process and their safe arrival to power. Previously, the Muslim Brotherhood had stayed outside of the 
governing circle even during periods when it enjoyed legal legitimacy. The governing parties, the secu-
rity services, and the military remained suspicious of them for more than half a century, considering 
them a danger to the state, and the Brotherhood also pulled away from other political forces, such 
as those associated with Christians. When the Muslim Brotherhood possesses an 85 year heritage of 
remaining outside of governing circles and outside of political party work is it reasonable that, soon 
after arriving in power, the Brotherhood focused all of their efforts on confronting others, particularly 
the judiciary whose fairness they have long suspected. This is despite the fact that the judiciary’s neu-
tral oversight of the presidential election enabled Morsi to become president.

Fourth, the safe integration into legal political life for the Brotherhood would have been better han-
dled if they had only gradual access to power, rather than being able to place themselves in a posi-
tion above society and the state, and in which their arrival to power involves overturning all existing 
political equations with a stroke of the pen. The rules of democracy require gradual transformations. 
Successful democratic transitions demonstrate that if a radical group from outside of the prevailing 
political organization comes to power, it must reassure and implement reforms that do not appear as 
if the organization is trying to control or monopolize all aspects of the political life, to write the consti-
tution and basic laws by itself, and to settle scores with the state rather than reforming it. The Muslim 
Brotherhood refused to register itself as a legal organization, even after taking power, under the pre-
tence that the organization is not satisfied with the law regarding civil society organizations. If a politi-
cal movement wants to play the democratic game, they must respect all of its rules and laws, making 
changes gradually after that, rather than choosing to follow only the rules that suit its interests. 

When a community fails to find consensus on its constitution, this represents the beginning of the 
failure of its democratic experience. And when this failure occurs, you will find some people claiming 
that this failure happened because the people are not yet ready for democracy. however, in reality 
this claim is only trying to cover up a lack of desire to figure out who is responsible for the political and 
constitutional failure. Democracy comes with a set of rules that help the people stay committed to 
it, but Egyptians have not followed those rules, they actually did the opposite. As a result, some of us 
have said that the responsibility ultimately lies with the Egyptian people. 
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“The battle for the constitution”. This was the most accurate and most frequently used expression to 
describe the approach of key stakeholders to the constitution making process in post-Mubarak Egypt. 
The “battle” began when the leading political parties failed to define the rules that govern the consti-
tution making process. Such rules should reflect stakeholders’ conception of the process as well as 
of the general contours of the substance of the constitution. The perception of the constitution as a 
social contract, and as the reference for governing state and society, stems not only from consensus 
over its content but also over the participation-representation principle that governs the whole pro-
cess. This is why there was little hope that the content of Egypt’s 2012 constitution would overcome 
the deficiencies of the process that produced it. The constitution making mechanisms lacked clear 
criteria and did not ensure equal participation through equal representation of all stakeholders. This 
made it difficult for those who did not take part in writing the constitution to join the process at a later 
stage, a situation that could not but affect their assessment of the constitution’s content. This in turn 
made it impossible for the constitution to act as a reference point for all political stakeholders and for 
the political institutions. From that moment onwards, the existing political process became in itself 
the reference for the drafting and assessment of the Egyptian constitution. 

The Egyptian situation reflects the conflict between two schools of thought over the process of wri-
ting constitutions. The first is the classical school that sees the constitution making process as a dis-
tinct field that rises above the ever-changing day-to-day politics. This means that all those involved 
should help protect the constitution’s lofty status and preserve its value as a reference for both the 
government and the governed. At the revolutionary idealist moment that existed after Mubarak’s 
overthrow, this school’s opinion was closer to that of the unorganized Egyptian masses who thought it 
possible to separate the constitution making process from the unfolding struggle for political power. 
The second school is closer to political realism in believing that the constitution making process can-
not be separated from the political balance of power in which constitution making takes place. This 
school stresses that this is usually the case during democratic transition. Stakeholders have thus to 
come up with strategies that would empower them to trigger a regime change within this particular 
context.98 In Egypt, the parties in control of the constitution making process went too far in adopting 
the second school’s view, while those who were excluded from the process went too far in adhering to 
the idealist perception of constitution making. The gap between the two groups continued to deepen 

98.  david evan landau, “constitution making gone wrong,” Florida state university, Public law research Paper: no. 587, 01/04/2012, pp. 1-54. 
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until the Supreme Council of Armed Forces (SCAF) and well-organised political groups – namely Isla-
mist parties and remnants of the Mubarak regime – imposed a view that sees the constitutional pro-
cess as a short-term political deal rather than a long-lasting social contract. This is how the stakes 
that govern the day-to-day political process became the reference for governing the constitution 
making process. Thus, since the rules of “majority” and “mass-mobilization” became the criteria 
that govern the political process, the same rules were applied to constitution making. 

To the time of writing (November 2013), the constitutional process in Egypt has witnessed three dif-
ferent waves since the ouster of Mubarak in February 2011. The first was from the Constitutional De-
claration of February 2011 to the first referendum of March 2011; the second lasted from June until 
December 2012, during which the Declarations of 17 June, 12 August, 21 November and 9 December 
were issued; and the third and current constitutional wave began with the Constitutional Declara-
tion of 8 July 2013. During each of these waves, political stakeholders perceived the constitution 
as a means for immediate political empowerment via political victory over their opponents. The 
participation-representation norm continued to be disregarded while the military establishment 
became the main arbiter defining the mechanisms and participants of constitution writing. Oddly 
enough, although the SCAF’s partners in 2011 and 2013 were different, they all accepted that the 
“military” decides, with whomever it chooses, the manner in which the “revolution’s constitution” 
should be written. 

This paper explains how the constitution was created as a document that reflects the conflict of 
interests and short-term political alliances at the time of its writing, instead of being the common 
reference for the political, economic and social systems in post-Mubarak Egypt. The first part of 
the paper explains how yielding the constitution making – not just constitution writing – process to 
the dictates of the political balance of power affected the mechanisms of constitution making. The 
second part explains how the Constituent Assembly’s composition led to the adoption of a consti-
tution that “locks in” the existing political balance of power and to the reproduction of the old poli-
tical regime. The third part addresses the Constituent Assembly’s attempts to control civil society 
participation in the constitution making process, and how the excluded stakeholders resisted and 
managed to challenge and contest the legitimacy of the constitutional process, thus paving the 
way for the suspension of the 2012 constitution only six months after its adoption. The conclusion 
revisits the most important lessons learnt from the 2012 constitutional process in a manner that 
sheds the light on a number of shortcomings in the 2013 process. 

i.   Constitution maKing as RealpolitiK

ThE POLITICAL vARIABLES
One main reason for the battle over the constitution was stakeholders’ perception of the consti-
tution as the first step towards securing their respective territory in the public sphere. Two types 
of political coalitions dominated the process: on the one hand, there was a rapprochement among 
different Islamist forces against non-Islamist forces and, on the other hand, an arrangement was 
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concluded between the Muslim Brotherhood and the military establishment. It became clear that 
these influential stakeholders perceived the constitutional process as a short-term political bar-
gain that involved only the most powerful players. Several factors played important roles in shaping 
such a view of the constitutional process:.

The SCAF assumed power immediately after Mubarak’s downfall and remained there until the elec-
tion of Mohammad Morsi to the presidency in June 2012. The military hence selected the members of 
the legal committee tasked with defining the mechanism according to which the Constituent Assem-
bly would be formed. This first selection of members took place within a context of limited non-trans-
parent consultations with “trustworthy” legal experts. This mechanism was the subject of Article 60 
of the Constitutional Declaration approved by 14 million Egyptians (or 72% of the voters) on 13 March 
2011.99 The SCAF also intervened in the composition of the first and second Constituent Assemblies 
through regular meetings with leaders of different political parties represented in the People’s As-
sembly (lower chamber) and Shura Council (upper chamber). These meetings resulted in a general 
agreement on a number of generic principles to guide the formation of the Constituent Assembly. 
The latter was made public at the end of April 2012. At that time, the SCAF’s popularity had waned and 
the number of demonstrations against it had increased, causing it to focus more on speeding up the 
constitution writing process than on applying pressure to achieve consensus. The main aim of speed-
ing up the process was to allay the military establishment’s fears regarding provisions in the consti-
tution that enshrine its privileged status – or supra-status – within the Egyptian political system. The 
SCAF was in fact preparing to return to its original role of arbiter among different political players. The 
masters of the military establishment were even ready to take over the entire constitutional process 
in order to achieve a safe exist from the political process. This became amply evident on 17 June 2012 
when SCAF issued a new Constitutional Declaration that threatened, in Article 60b, to shift the pro-
cess of forming the Constituent Assembly to the SCAF “if the [present] constituent assembly encoun-
ters an obstacle that prevents it from completing its work.” The same declaration threatens, in Article 
60b1, the potential interruption of the constitution writing process upon any suspicion that “the new 
constitution contains an article or more which conflict with the revolution’s goals and its main prin-
ciples or which conflict with any principle agreed upon in all of Egypt’s former constitutions.”100

1. On 14 June 2012, a court order was issued to dissolve the People’s Assembly, one day after an-
nouncing the formation of the second Constituent Assembly charged with writing the constitu-
tion. The lower chamber’s dissolution turned the Constituent Assembly into an alternative space 
for parliamentary politics. The Constituent Assembly thus became an arena for realpolitik among 
different political currents, reflecting the balance of power captured by previous parliamenta-
ry elections. This was especially the case for Islamist parties which won the majority of seats in 
the dissolved parliament. Those parties officially submitted to the dissolution decision yet deep 
down they did not recognise it and found it biased and politicized.101 The dissolution of the Lower 
Chamber made Mohamed Morsi’s Freedom and Justice Party (FJP) reconsider its stated pref-
erence for a parliamentary system and opt instead, in the chapter on public authorities, for a 

99.  “egypt referendum results: 77.2 per cent say “Yes” to the amendments,” ahram online: http://english.ahram.org.eg/news/8125.aspx, vis-
ited on: 18 march 2013. 

100. the constitutional declaration was published in the official gazette on 17 june 2012. 
101. interview with a member of the constituent assembly, belonging to the FjP; november 2012
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mixed system that gives wider prerogatives to the President of the Republic. The dissolution also 
strengthened the powers of the Shura Council, which was not disbanded, in the chapter on tran-
sitional provisions. The planned parliamentary elections therefore became the main focus of all 
political actors, not only those from outside the Constituent Assembly but also those from within. 
Consequently, the performance of political parties in the constitutional process was seen as part 
of their parliamentary election campaigns. The ability of political parties and independent politi-
cal actors to make concessions became limited out of fear of losing votes in the upcoming elec-
tions. Such political behaviour in the Constituent Assembly distracted the attention of the public 
opinion away from core constitutional issues and towards marginal issues such as the minimum 
age of marriage for girls. 

2. Presidential elections took place amid discord around the composition of the Constituent As-
sembly. The winner was the FJP’s own chairman, Mohamed Morsi. FJP became henceforth the 
ruling party through its majority in the Shura Council and the presidency of the Republic. Mo-
hamed Morsi then appointed a new Prime Minister on the 24th of July 2012.
Morsi’s victory provided the Brotherhood with a self-confidence boost that other Islamist parties 
shared. The result was a shift in the manner in which these Islamist parties – especially the FJP – 
dealt with other political and social forces in the country, displaying an arrogance to which even 
some members of the Islamist political camp willingly admitted. This shift was manifested in the 
way the Islamist majority in the Constituent Assembly reacted to successive resignations from 
the Assembly. Resignations began at the onset of the negotiations to form the second Constitu-
ent Assembly. Fifty-three members had withdrawn from the Assembly by the time the vote on the 
final draft of the constitution took place.102 On that Thursday 29 November 2012, the Constituent 
Assembly voted on the draft constitution in the presence of 85 members, including 11 members 
who were upgraded from the backup members to replace those who resigned.103 The importance 
of these replacements stems not only from their number and political orientation, but also from 
the institutions and bodies they represented. The list of resignations included representatives of 
the famous 6 April Movement, different leftist and liberal parties, and the main religious institu-
tions – Al-Azhar and the Orthodox, Catholic and Evangelical Churches. Moreover, the Bedouins 
and Nubians were not represented at all. Among the resignations were also members recently 
upgraded from the backup list. The vote on the final draft constitution consequently took place in 
the absence of all non-Islamist political currents except for Ghad al-Thawra, the only remaining 
liberal party.104

3. Since Morsi took office in June 2012, the President’s role in the constitution writing process went 
through four different stages. The first was the “non-interference” stage in response to repeated 
calls from non-lslamist parties for him, in his capacity as president of all Egyptians, to ensure that 
consensus is achieved. The President thus issued several statements affirming that constitution 
writing was the responsibility solely of the Constituent Assembly members over whom the Presi-

102. “the ahram portal publishes the names of 53 withdrawals and resignations from the constituent assembly,” http://gate.ahram.org.eg/
news/278155.aspx, last date to visit the site 4 april 2013. 

103. “al ahram publishes the results of the vote on the new constitution, in the presence of 85 members,” al ahram, 29 november 2012; http://
www.ahram.org.eg/archive/al-mshhad-al-siyassy/news/185758.aspx, site visited on 10 may 2013. 

104. al-hayat newspaper, 30 november 2012: http://alhayat.com/details/457588, visited on 10 may 2013. 
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dent of the Republic has no authority. The second stage, the “intervention” stage, began with the 
publication of the Constitutional Declaration of 12 August 2012. This declaration stated in Article 
3 that “if the Constituent Assembly [tasked with drafting a new constitution] is prevented from 
doing its duties, the president can draw up a new assembly representing the full spectrum of 
Egyptian society mandated with drafting a new national charter within three months of the as-
sembly’s formation.”105 As usual, the text gave the President the power to create a new Assembly 
without defining its founding criteria or how other political organizations would contribute to it. 
The third stage was the “partiality” stage, during which the President issued Constitutional Dec-
larations on 8 and 21 November 2012. The first declaration stated that “no judicial authority shall 
have the power to dissolve the Constituent Assembly or Shura Council.”106 (Ever since this decla-
ration was issued, the presidency never reconsidered its clear position in support of the Constitu-
ent Assembly, despite issuing a second presidential declaration on 8 December 2012 – i.e., one 
week before the referendum on the draft constitution.) The 21 November declaration stressed 
that citizens shall not elect a new Constituent Assembly unless “the people vote against the draft 
constitution in the referendum scheduled on Saturday, 15 December 2012…”107 The fourth stage in 
the President’s role in constitution making began after the new constitution was approved. Morsi 
then invited the country’s political organizations to a national dialogue on various controversial 
provisions in the constitution adopted only one month earlier. The political opposition, in addi-
tion to prominent non-Islamist civil society actors, boycotted this sterile dialogue until the very 
moment President Morsi was deposed and the constitution suspended on the 3rd of July 2013. 

4. The process of writing the constitution was not entirely free of foreign influence, with this in-
terference sometimes amounting to foreign intervention in domestic affairs. Despite the rejec-
tion by the majority in the Constituent Assembly of any non-Islamist reference or intervention 
in the constitution, several foreign parties joined the political battle raging around it. These in-
terventions, however, sometimes happened upon the invitation of domestic stakeholders. For 
instance, a number of Egyptian political and human rights organisations openly called on the 
international community (states, governmental and non-governmental structures) to step up 
pressure on national authorities regarding human rights provisions in the draft constitution. Such 
calls concerned mainly civil and political rights, as well as women and minority rights.108 A good 
example of the impact of foreign pressure relates to women’s status in successive drafts. The fa-
mous Article 68, which was removed from the final draft, was subject to the most intense internal 
and external condemnation by civil society organisations as it recognized women’s rights “pro-
vided they do not contravene Islamic Sharia.” The establishment of successful coalitions among 

105. text of the constitutional declaration issued on 12 august 2012, as it appeared the portal of the general information department: http://
www.sis.gov.eg/ar/story.aspx?sid=64697 visited on 13 april 2013. 

106.  text of the constitutional declaration published in the official gazette “al-ahram”, 22 november 2012; the declaration stated that “Previous 
constitutional declarations, laws, and decrees made by the president since he took office on 30 june 2012, until the constitution is approved 
and a new People’s assembly [lower house of parliament] is elected, are final and binding and cannot be appealed by any way or to any entity. 
nor shall they be suspended or cancelled and all lawsuits related to them and brought before any judicial body against these decisions are 
annulled.” ibid. 

107.  text of the constitutional declaration of december 8, 2012 published on the website of the general information department: http://www.sis.
gov.eg/ar/lastPage.aspx?category_id=2268, visited on 12 april 2013. 

108. intervention by one of the women leaders during a discussion over the constitution, held by the social contract centre in september 2012; ar-
ticle by amr hamzawi, “Al-Dustour Laysa Faqat Qadiya Dakhiliya”, (the constitution is not only an internal matter), al-watan, 27 september 
2012. 



102

Constitutional RefoRm in times of tRansition

BaCK to taBle of Contents

various feminist organisations contributed to the success of the campaign launched by women’s 
rights advocates against the above article. Yet, the pressure exercised by foreign stakeholders 
on the President of the Republic, members of parliament and on the SCAF through closed-door 
meetings and media statements was a key factor in the decision to remove the article. In general, 
lobbying and pressure from foreign governmental and non-governmental stakeholders focussed 
mainly on the need for consensus building, especially on matters related to civil and political 
rights and freedoms. Moreover, international organisations – like the united Nations Develop-
ment Programme, the European union, expert groups and foreign research centres – held con-
ferences and workshops inside and outside Egypt to lend Egyptian officials technical and legal 
support in constitution making. 

YIELDING ThE CONSTITuENT ASSEMBLY 
TO ThE PREvAILING POLITICAL BALANCE
The governing mechanisms of the Constituent Assembly shed light on the deficiencies of the process. 
Such deficiencies eventually hampered consensus building on the content of the constitution. Such 
divisive and controversial mechanisms included the initial selection process of Assembly members, 
the release of numerous drafts (sometimes on a daily basis), the management of hearing sessions and 
the voting process on the final draft. Major deficiencies in the process itself are basically the conse-
quence of Article 60 of the constitutional amendment that the majority of Egyptian voters accepted 
in the referendum of 19 March 2011. This article assigns the composition of the Constituent Assembly 
to “The members of the first People’s Assembly and Shura Councils (except the appointed members)” 
who “shall meet in a joint session following an invitation from the Supreme Council of Armed Forces 
within 6 months of their election to elect a provisional Assembly composed of 100 members who 
will draft a new constitution for the country within 6 months of the formation of this Assembly.”109 As 
a result of the Constitutional Declaration and majority rule, the Islamist political current that con-
trolled around 70% of the seats in the People’s Assembly and 85% of the seats in the Shura Council 
was to dominate the first Constituent Assembly’s formation process and membership. Such a result 
occurred although the official mechanism provides for the People’s Assembly and Shura Council to 
elect only 50% of Constituent Assembly members from among themselves, and for the other 50% 
to be non-parliamentarians.110 Thus, sixty-six out of one hundred Assembly members belonged to the 
Islamist political current according to the official list published on 24 March 2012.111 In a quick reac-
tion, 24 members announced their resignation from the Assembly, some of whom withdrew even 
before the Assembly began its proceedings, in objection to the deficiencies in the formation process 
and hence the final composition. Among the latter were representatives of Al-Azhar, the Christian 

109. test of the constitutional declaration on the egyptian government’s website: http://www.egypt.gov.eg/english/laws/constitution 
110. the FjP won over 38% of the seats in the People’s assembly, the salafist current came in second place with around 29 seats, followed by 

al-wasat islamic Party who won around 30% of the People’s assembly seats. elections to the shura council only increased the islamist 
current’s control on the legislative authority after the FjP won the equivalent of 58.5% of its seats, followed by the salafist al-noor Party 
with 25.5% of the seats. “islamists win 70% of egypt People’s assembly’s Party list seats,” ahram online, http://english.ahram.org.eg/
newcontent/33/100/32287/elections-/news/islamists-win-of-egypt-grip-on-egypts-shura-council-aspxy-party-lis.aspx, last checked: 5 
may 2013; “islamists tighten grips on egypt’s shoura council,” ahram online, 25 december 2012: http://english.ahram.org.eg/newscon-
tent/1/64/61266/egypt/Politics-/islamsits-tighten-grip-on-egypts-shura-council.aspx, checked on 5 april 2013. 

111. william Parlett, “constitution making by we the majority,” Brookings institution, 30 december 2012: http://www.brookings.edu/blogs/
up-front/posts/2012/11/30-constitution-egypt-parlett, checked on 5 april 2013. 
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churches, the Supreme Constitutional Court and several non-Islamist political parties. however, an-
other deficiency soon appeared. This time it was about the mechanism of mediation between mem-
bers who resigned and the Constituent Assembly. The shortcoming laid in the fact that the main me-
diator – the FJP – was itself a rival. Moreover, not only did this mediator-rival refuse to reconsider the 
Assembly’s composition, but the SCAF also intervened after its meeting on 29 March with the leaders 
of the “big” political parties in Egypt by issuing a statement calling for consensus on the Assembly’s 
composition.112 

Nevertheless, on 10 April 2012, the Supreme Administrative Court declared the Assembly null and 
void on the premise that the presence of parliamentarians amongst its members violated Article 
60 of the Constitutional Declaration that limited their role to electing Assembly members without 
taking part in writing the constitution.113 On the political level, the non-Islamist opposition, known 
as the “secularists,” believed that the Court had decided in their favour by implicitly admitting that 
the Constituent Assembly had not fulfilled the condition of representativeness of all sectors of the 
Egyptian society. 

On 11 June 2012, a joint meeting of the two chambers of Parliament enacted Law no. 79 for 2012 rel-
evant to the formation of the second Constituent Assembly. The law received the support of several 
non-Islamist parties.114 Article 3 of the law simply states that “the Assembly’s composition shall rep-
resent – as much as possible – all sectors of the Egyptian society.”115 however, the composition of the 
second Assembly was plagued by the same shortcomings that led the court to dissolve the first one. 
Parliamentarians were once again elected members of the Constituent Assembly! The Assembly also 
included members who held positions in the government such as Adel Abdul-hamid, the Justice Min-
ister at the time, Imad hussein hassan, the Deputy Interior Minister and Mohammad Mahsoub, who 
later became Minster of State for Legal and Parliamentary Affairs. unfortunately, the criteria defined 
for the composition of the second Assembly did not resolve the problem of ensuring that all sectors 
of Egyptian society were equally and fairly represented without discrimination. The allocation of a 
percentage in the Assembly to “public and legal figures” further enhanced Islamist domination over 
the Assembly thanks to the murky criteria according to which these figures were selected. Addition-
ally, the disagreement over the voting system inside the Constituent Assembly drove a number of 
non-Islamist parties to resign while negotiations on its composition were still on-going. The FJP and 
Al-Noor Parties insisted that a simple majority (50% +1) system must be followed when voting on the 
draft constitution, while other parties, mainly the Egyptian Social Democratic Party (left) and Free 
Egyptians Party (liberal), insisted on a two-thirds majority.116

112. wahid abdul-majid, “the complete story of the Battle over the constituent assembly,” (arabic), al-shurouq, 20, 21 june 2012. 
113. “egypt: administrative judicial court suspends the constitutional Panel,” global legal monitor, law library of the congress, 16 april 2012: 

http://www.loc.gov/lawweb/servlet/iloc_news?disp3_1205403099_text, last checked 5 april 2013. 
114. wahid abdul-majid, ibid 
115. text of the law on the formation of the constituent assembly, al-ahram, 12 july 2012
116. wahid abdul-majid, ibid 
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ii.  the politiCal alloCation of Constitutional 
  pRovisions

AChIEvEMENTS OF ThE NEW REGIME
Based on the distribution of membership in the Constituent Assembly discussed above, forces in con-
trol of the constitutional process began negotiating on their specific “shares” in the constitution. The 
goal was for each to secure a territory in the ensuing political process. On the one hand, the lobbying 
of the more conservative lslamist political parties, like the Salafists and Jama’a Islamiya, focussed 
on the provisions related to the foundations of state and society which they saw as defining Egypt’s 
identity. These parties also mobilized around provisions relevant to civil rights and freedoms that, 
according to their perception, shape the society. On the other hand, the Muslim Brotherhood inten-
sified their lobbying around provisions related to the nature of the political system, in addition to 
those defining political rights and freedoms. Given these priorities, provisions organizing economic 
and social rights were absent from major political deals. This cluster of rights was not the object of 
appropriation. In fact, they provided a pool for all actors to outbid one another in media outlets. In 
addition, the growing political struggle among different actors both in and outside the Constituent 
Assembly prevented any consensus around basic social and economic rights, even in instances where 
a simple change in wording would have sufficed, such as substituting “sustainable development” to 
“comprehensive development,” in Article 14. 

In the same vein, certain terminologies were associated with one current or another and thus some 
were deleted and others used just to reflect the balance of power inside the Assembly. One example 
is keeping the term “shura” in Article 6 to highlight the Islamist identity of the political system without 
explaining what the word “shura” would actually add to the term “democracy” preceding it. Likewise, 
the constitution no longer contained a clear recognition of the idea of “pluralism”, be it in the provi-
sions related to the organization of state and society or those relevant to rights and freedoms. The 
only mention of pluralism in the constitution was related to political pluralism in the framework of 
political parties. There was also no mention of “diversity” as a value whereas its recognition was a 
vital issue for minorities like Nubians and Bedouins. however, since these communities did not use 
ethnic and cultural identity as a reference for political mobilisation, they were unable to impact the 
realpolitik of constitution making. On the other hand, reservations of Al-Azhar and the Coptic Church 
on constitutional provisions were given due attention both in and outside the Constituent Assembly. 
Such cases proved that what was at stake was not the substance of constitutional provisions per se but 
the political significance/weight of those voicing it. 

Numerous civil society organizations also demanded the inclusion of law-like technical details in the 
constitution, especially as the crisis of confidence deepened between the Constituent Assembly and 
sectors not represented in the Assembly. One example is the demand to openly state in the constitu-
tion that the term “citizen” refers to both men and women. Similarly, there was a demand to change 
Article 47 on the right of access to information to specify a time span that would be imposed on the 
state to reveal official documents. Several feminist organizations demanded an open statement in 
Article 32 that an Egyptian mother can transmit her citizenship to her children. It is within this frame-
work that the chapter on freedoms and rights became a fertile niche for political deal-making in the 
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context of the balance of power between Islamist political parties, on one side, and the non-Islamist 
opposition, civil society organizations and international stakeholders on the other. Meanwhile, nego-
tiations over state institutions and public authorities only involved stakeholders who were already in 
control of state institutions at the moment of constitution writing: remnants of the Mubarak regime, 
the military establishment and the Muslim Brotherhood.

RESISTANCE BY ThE AGENCIES OF ThE OLD REGIME
Early indicators of the eventual collapse of the entire political process could be found in the politi-
cal bargaining over state institutions. It became clear after the publication of the chapter on “Public 
authorities”, and the reactions to it, that the organization of state institutions was not based on the 
principles of separation of powers and the balance between them. Instead, the organization of public 
authorities in the constitution reflected, once more, the political balance of power at the time of con-
stitution writing. 

The two major political partners, the Muslim Brotherhood and the military establishment, agreed to 
preserve the military establishment’s pre-2011 prerogatives in the Egyptian political system through 
articles 195, 197 and 198 of the 2012 constitution. The process of constitution making thus signalled 
a period of political reconciliation between the military establishment and the political elite in pow-
er following their clash over the “Basic Principles of the Constitution of the Egyptian State”, better 
known in the media as the “Silmi bill”, first published in August and then in November 2011. At that 
time, the Muslim Brotherhood had described this bill as an attempt by the SCAF to impose its politi-
cal will, to interfere in the constitution making process and to place itself above it117. One of the main 
indicators of this reconciliation was the fact that the provisions of Articles 9 and 10 of the Silmi bill, 
that the Brotherhood previously condemned, were almost identical to the military-related provisions 
in the 2012 constitution, especially those that exempt military tribunals and the military budget from 
civilian oversight. It was also clear that some of the liberal parties’ objections to the military-related 
provisions, both in and outside the Constituent Assembly, were limited in scope. This was a reflection 
of the military’s enduring image as the ultimate arbiter among political rivals despite the deteriorat-
ing civilian-military relations. 

At another level, some sectors of the judiciary entered into an open confrontation with the Constitu-
ent Assembly over relevant constitutional provisions. Their objections were specifically related to the 
provisions that allowed the current prosecutor general to remain in his position despite the deficien-
cy of the process through which president Mohamed Morsi appointed him. Another highly contro-
versial issue was the reconfiguration of the Supreme Constitutional Court and the suppression of the 
secondment of judges. In this context, the case of the Supreme Constitutional Court is the clearest 
example of how state institutions were submitted to the fortunes of the political balance of power, 
especially when the mechanism of the Court’s formation became the object of political bargaining. 
Many judges and law professors saw in Articles 175, 176, 177 and 233 an attempt to cut the Supreme 
Constitutional Court down to size for ordering the dissolution of the first post-Mubarak parliament 
and because one of its female judges led a legal opposition against Mohamed Morsi’s successive 

117. al-masry al-Yaom, 14 august 2011, al-ahram’s evening edition, 40/11/2011. 
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presidential decrees. The Supreme Constitutional Court was thus relieved from reviewing laws 
and verdicts that touched upon Islamic Sharia. Article 177 of the 2012 constitution then gave the 
Constitutional Court the right to review draft laws organizing political rights (the most important 
being the Legislative Elections Law) prior to, and not after, the draft law is approved by parlia-
ment. Once the draft law is adopted, no citizen or court can challenge a law’s constitutionality be-
fore the Constitutional Court even if the members of parliament did not take the Constitutional 
Court’s ex ante reservations into account. 

On the other hand, Article 176 of the constitution cuts down the number of Supreme Constitutional 
Court members from 16 to 11 judges. The same article sets a different appointment system than the 
one that the Constitutional Court’s General Assembly had recommended in a series of memoran-
dums addressed to the Constituent Assembly.118 These provisions coincided with the Islamist parties’ 
off-and-on siege of the Supreme Constitutional Court’s headquarters, which lasted from 2 December 
2012 until mid-January 2013 in a protest against the potential dissolution of the Shura Council and the 
second Constituent Assembly itself. 

The Judges Clubs of Egypt119, administrative prosecutors, the State Litigation Authority (hay’at qada-
ya al-Dawla) and the Supreme Judicial Council had been in contact with the Constituent Assembly 
through a number of memorandums in which they expressed their views on the provisions organizing 
the judiciary in the constitution. In addition, the then minister of justice, Judge Ahmad Mekki, sent a 
memorandum to the Constituent Assembly voicing some concerns of the judiciary over relevant con-
stitutional provisions.120 however, all memorandum contents were not similar; politics had infiltrated 
the judiciary, whose members had become divided among themselves along the lines of the unfold-
ing political struggle. The crises between different judicial agencies and the Constituent Assembly, as 
well as the presidency, reached its peak when members of different judicial bodies disagreed among 
themselves on supervising the referendum on the constitution, to the extent that some judges of-
fered to replace those who had decided not to take part. 

iii.   BoundaRies to soCial paRtiCipation 
  in Constitution maKing

INSTITuTIONAL ChANNELS
To allow for society’s participation in constitution making, the Constituent Assembly chose an ap-
proach that essentially depends on listening as an alternative to dialogue. The first mechanism it 
adopted was the establishment of a “Social Dialogue and Communication Committee” to undertake 
three basic tasks: 1) organise public sessions and take part in special seminars to raise awareness 
about the constitution, 2) receive the public’s amendments and 3) hold hearing sessions with a num-

118. “the supreme constitutional court rejects the constituent assembly’s proposals,” al-ahram’s evening edition, 6 october 2012. 
119. the first judges’ club was established in 1939 as an elected body to represent judges’ rights and interests especially against the executive 

authority, i.e.: the ministry of justice 
120. al-ahram’s digital portal: http://digital.ahram.org.eg?articles.aspx?serial=1093675&eid=1962, date visited: 30 april 2013; al-watan 

newspaper, 30 september 2012. 



107BaCK to taBle of Contents

Constitutional RefoRm in times of tRansition

ber of civil society organisations, public figures and experts and other non-members of the Constitu-
ent Assembly. The committee’s work methodology could be summarised as follows: 

1. The sessions that the Committee for Social Dialogue held at the Constituent Assembly were in-
deed “hearing” sessions; interactive dialogue on various articles was almost absent. Many hearing 
sessions did not actually bring visitors face to face with Assembly members directly in charge of 
writing the draft constitution. The Committee for Social Dialogue was the main interlocutor for 
visitors and was solely in charge of carrying proposed amendments to the specialised sub-com-
mittees. Such a mechanism allowed the Committee for Social Dialogue to transform its role from 
that of coordinator/mediator between the public and members of the Constituent Assembly into 
that of a party to the dialogue and sometimes an advocate of the draft constitution. Furthermore, 
it was sometimes unclear why some members of the Constituent Assembly who were neither 
members of the Social Dialogue nor of the relevant specialised sub-committee took part in some 
of the hearing sessions.121 

2. The Committee for Social Dialogue organised public talks and hearing sessions outside the Con-
stituent Assembly’s headquarters across the country. however, the work methodology was not 
transparent enough. It was not easy for the public to know the timing of these events, not even 
by consulting the Assembly’s website, which suffered some technical problems. Moreover, these 
activities were very poorly publicised; one of the communication mechanisms used in the gov-
ernorates was to contact the Governor and ask him to choose those who will participate in the 
upcoming public session. various opposition members, independent unions and political and hu-
man rights activists accused different governors of only inviting Islamist militants or supporters 
of Islamist parties. For its part, the Committee for Social Dialogue videotaped these public ses-
sions and uploaded them on the Constituent Assembly’s website. 

3. The FJP totally dominated the Committee for Social Dialogue and, for that matter, all official con-
tacts between the Constituent Assembly and the public. Those who headed the Committee for 
Social Dialogue were Mohammad Al-Beltagi, a Muslim Brotherhood leader and Secretary General 
of the FJP, and Omaima Kamel, also a leader in both the Brotherhood and the FJP and a member 
of the President’s advisory council. The Committee’s Secretary General was also an FJP member, 
and the minutes of the hearing sessions held at the Constituent Assembly’s were registered and 
typed by FJP youth on computers that bear the party’s logo. 

4. The Committee for Social Dialogue was therefore responsible for receiving the public’s amend-
ments and requests, sorting them out and then dispatching them to the various specialised 
sub-committees of the Constituent Assembly. This mechanism made it difficult for those who 
actually submitted suggestions to the Constituent Assembly to know whether their submission 
found its way to the relevant sub-committee. There was also no clear mechanism to deliver sub-
missions addressed to individual Assembly members. All public submissions landed at a certain 
office at the Assembly’s headquarters and it was the individual members’ responsibility to check 

121. meeting with members of an ngo which stayed in constant contact with the constituent assembly, and met twice with members of the-
committee for social dialogue, in november 2012 
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regularly for their mail at that office. This is why personal relations with members of the Constitu-
ent Assembly, along with the media, played a major role in ensuring that submissions reached the 
relevant member and for participation in some of the public sessions organized by the Commit-
tee for Social Dialogue. 

The second institutional channel to participate in constitution writing was personally initiated by 
hossam El-Ghariani, the President of the Constituent Assembly. It was established for the purpose 
of receiving amendments on various provisions of the constitution from outside the Constituent As-
sembly. In September 2012, El-Ghariani formed an advisory committee to review successive drafts 
in order for its members to voice their opinion on the content and eventually hold hearing sessions 
with Assembly members. The ultimate goal behind the committee’s formation was to “work to-
gether in order to produce a single amended draft that would ensure a wider social consensus.”122 

The advisory committee was made up of 10 members who were experts on constitutional law and 
university professors, some of whom the opposition wanted as original members of the Constit-
uent Assembly. As usual, however, ambiguity never ceased to surround the criteria according to 
which their selection for the advisory committee was made. Soon however, on 17 November 2012, 
less than two months after they were appointed, the committee members resigned. Members of 
the Constituent Assembly saw this committee’s opinion as purely advisory and should therefore 
be given only when requested, especially since the Assembly had appointed its own advisors to 
different specialised committees. At no time during its lifetime was the advisory committee123 thus 
consulted by any Constituent Assembly member. 

CIvIL SOCIETY AND GRASS-ROOTS INITIATIvES
The Constituent Assembly’s approach to consulting experts and civil society organisations revealed 
that its perception of them was not as partners in writing the constitution but rather as groups that 
might or might not be consulted. This fostered a sense among civil society organisations that the 
constituent assembly didn’t perceive their contribution to constitution making as complementary to 
the Constituent Assembly’s work but rather challenging or substituting it. This helped launch a series 
of civil society initiatives whose instigators actually managed to use participatory mechanisms, thus 
providing an alternative to a partnership with the Constituent Assembly. The Social Contract Centre, a 
government think tank, pinpointed over 26 different initiatives to participate in constitution making, 
most of which succeeded in publishing documents that won the endorsement of specific groups in 
its respective area of expertise. Other initiatives successfully produced a complete draft constitution 
that enjoyed consensus among specific sectors of civil society. Most often, those behind these initia-
tives played the role of coordinator and mediator, collecting the public’s demands and then drafting 
them with the help of specialists. This exercise was rather successful in many cases, as shown by the 
draft constitutions that the Egyptian Centre for Economic and Social Rights, the Egyptian Coalition 
for the Rights of the Child, the Egyptian Initiative for Personal and Social Rights, the Social Contract 
Centre and the National Council for Women and the united Group have published. Added to these 

122. testimony of hiba raouf izzat on her resignation from the consultative committee of the constituent assembly, published in akhbar al-
Yaom on 17 november 2012, 

123.  al-ghiryani announces the withdrawal of the technical advisory committee from the constituent assembly, akhbar al-Yaom website, 17 
november 2012.
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was a number of previously prepared then revisited drafts, such as the draft constitution that the 
Egyptian Organisation for human Rights reproduced. In other initiatives, like that of the professors of 
Cairo university, the proposed draft represented a technical approach to different constitutional pro-
visions, reflecting the scientific opinion of experts in economics, political systems, law and sociology, 
among other. A number of semi-governmental organisations, like the union of Egyptian Industries, 
also proposed constitutional provisions specific to the economic sector.124 

This period also witnessed a plethora of constitution writing initiatives by youth groups who did 
not belong to existing organised civil society. Such initiatives included the “Write Your Constitution” 
campaign, “Let’s Write Our Constitution” and “Egyptian, It Is Your Constitution.” These went hand-in-
hand with a series of awareness-raising campaigns around different provisions of the constitution 
through short videos uploaded on the internet or social networking websites. Among these were the 
campaigns of the “Mosireen” Cooperative, entitled “Know their Constitution”, “The Citizen’s Guide 
in understanding the Constitution,” by the Social Contract Centre in cooperation with the “Qabila” 
group, and the campaign entitled “A Constitution for All Egyptians”. Few, however, were campaigns 
that involved field trips and public seminars, particularly outside Cairo. The reason of this shortcom-
ing was mainly that these initiatives relied on volunteers and the personal financial contributions of 
the participants. Social mobilization in fact went as far staging sit-ins and demonstrations in front of 
the Constituent Assembly at the Shura Council’s headquarters where the participants were mainly 
workers, peasants, women and children. Even after the date of the constitutional referendum was an-
nounced, the initiatives launched on social networking websites, such as Facebook and Twitter, con-
tinued through door-to-door awareness-raising campaigns that sometimes clearly indicated whether 
to vote yes or no. 

In addition to those campaigns launched by non-governmental structures, political parties not repre-
sented in the Constituent Assembly launched their own constitution writing and awareness-raising 
campaigns. Among the latter were those launched by the “Strong Egypt Party”, “Free Egyptians Party”, 
“Egyptian Social Democratic Party” and “Popular Current Party”. Young activists belonging to these 
parties later formed a joint committee to come up with a draft constitution that reflects a national 
consensus on major issues and use it to confront that of the majority. That was even before the Na-
tional Salvation Front was formed as an act of unity against the parliamentary majority that took over 
the Constituent Assembly125. 

In general, members in some of these initiatives did try to establish direct contact with members of 
the Constituent Assembly in an attempt to share and discuss with them the outcome of civil society 
campaigns. Yet members of other initiatives simply made the outcome public and left to the Assem-
bly the choice of whether to use them or not. 

Although these independent initiatives were based on participation, representation and consensus, 
they provide a number of lessons-learned: 

124.  “the citizen’s guide in understanding the constitution,” website of the social contract centre, http://www.socialcontract.gov.eg/front/ar/
scnew/details.aspx?sc_id=1672, visited on 19 may 2013. 

125.  interview with three youths from parties involved in the initiative, between january and march 2013 
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1. human rights organisations focussed on awareness-raising and on producing constitutional texts 
limited to the area of expertise of each organization. A more useful exercise would have been to 
provide a rights-based conception of the chapter on rights and freedoms as a whole or even of the 
constitution as a comprehensive document.126 Instead, the only comprehensive position that var-
ious human rights organizations took was to issue joint statements rejecting the constitution as 
a whole. It is also worth noting that similar groups or organisations also formed coalitions within 
each area of expertise. For example, feminist organisations focussed on proposed constitutional 
articles and issued statements on women’s rights. Similarly, organizations defending child rights 
focussed only on the rights of children and organisations that defend civil and political rights fo-
cussed only on these rights. In the final analysis, none of these groups mobilized for the rights and 
freedoms falling outside of its scope of interest or in the other parts of the constitution.

2. Civil society organisations did not adopt a unified strategy vis-à-vis the Constituent Assembly. 
They neither collectively agreed to boycott the Assembly’s activities nor to respond to its “invita-
tion” to hearing sessions or to initiate requests for hearing sessions around specific articles in the 
constitution. Moreover, each organisation went alone in the hearing sessions rather than in the 
framework of a coalition that expressed the single or collective position of a particular group. The 
only exceptions were feminist and child rights organizations that sometimes dealt with the As-
sembly within a coalition, and sometimes on an individual basis. Overall, however, the ultimate 
collective position of human rights organisations and labour unions was first to oppose the Con-
stituent Assembly and then to boycott it. 

3. human rights organisations helped stoke disputes over particular constitutional provisions at 
the expense of reaching consensus with the Constituent Assembly over other articles on which 
consensus depended on a mere change in the wording. In doing so, these organisations played a 
major role in sidelining economic and social rights in the constitution and in disregarding flaws 
in other chapters. 

4. Civil society organisations focussed mostly on criticizing and deconstructing different drafts of the 
constitution without offering alternatives to the disputed article that would express a compromise.

5. Media outlets didn’t help shed the light on some initiatives that succeeded in reaching certain prov-
inces in the Delta, upper and Lower Egypt as well as the informal settlements in Cairo suburbs127.

iv.   the CuRRent Constitutional pRoCess
Following the removal of Morsi, Interim President Adly Mansour issued a Constitutional Declaration 
that provides framework for a new constitutional process on 8 July 2013. Article 28 states that “A legal 
committee of experts shall be formed by a presidential decree in a period not exceeding fifteen days 
from the date of the issuance of this declaration, composed of two members of the Supreme Consti-

126.  interview with a member of the social contract center’s team, February 2013 
127.  For more information see: http: //www.socialcontract.gov.eg/front/ar/scnew/details.aspx?sc_id=1672, visited on 30 april 2013. 
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tutional Court and its commissioners’ office, two judges, two judges from State Council and four con-
stitutional law professors from Cairo university. The Supreme Council of Judicial Bodies chooses its 
representatives and the Supreme Council of universities chooses constitutional law professors. The 
committee shall propose amendments to the suspended 2012 constitution within a period of thirty 
days from the date of its formation”. Article 29 then specifies that “The committee stipulated for in the 
previous article shall submit proposals of constitutional amendments to a 50- member committee 
representing all sectors of society and reflecting its diversity, especially political parties, intellectuals, 
workers, peasants, members of trade unions and professional federations, national councils, Al Azhar, 
churches, the Armed Forces, the Police and public figures including at least ten members from the 
youth and women. Each entity nominates its representatives and the cabinet nominates public fig-
ures. The committee shall finalize the final draft of the constitutional amendments within sixty days 
at most from the date it receives the proposal during which it is committed to submitting it to societal 
dialogue. The President of the Republic shall issue decrees required for the formation and venue of 
the committee. The committee shall define rules and procedures guaranteeing societal dialogue on 
the amendments”128. 

This declaration vaguely defines the actors to involve and mechanisms through which the constitu-
tion is to be amended. In addition, the military establishment authoritatively issued the declaration 
after limited consultations with “people of trust”, as was the case in March 2011. The new political and 
civilian allies of the military establishment in 2013 accepted these mechanisms in the framework of 
their realpolitik tactics to defeat the Muslim Brotherhood. The interim president then issued a deci-
sion on the composition of the 50 member committee/Constituent Assembly on 1 September 2013. 
As expected, the composition of the Constituent Assembly reflects the balance of power between the 
Muslim Brotherhood and their Islamist allies versus the military establishment and its allies from the 
non-Islamist political camp, the Mubarak regime and the Salafists. hence, those who represent the 
“Islamist current” in the committee are only two: Bassam Al zarqa from the Al-Nour Salafi party and 
Kamal Al-helbawy, a former Brotherhood member who falls under the category of “islamist current”. 
Both of them, of course, supported the 3rd of July coup d’état. The FJP refused to participate in the Con-
stituent Assembly. It is indeed hard to conceive of its participation in the aftermath of a coup d’état 
that removed it from power and within a context of severe repression where Brotherhood leaders and 
militants are arrested across the country. In addition to Al-zarqa and helbawy, three other members 
of Al-Azhar could be considered as “representing Islam” inside the Assembly. All in all, only the first 
two out of the fifty members represent political Islam, whereas the other three actually represent the 
religious establishment.

 The first committee of ten legal experts amended the 2012 constitution, as clearly stated in the 8th 
of July constitutional declaration. however, the 50-member Constituent Assembly allowed itself to 
re-write the whole text while adding new provisions and removing others. The committee announced 
that it all be done re-writing the constitution on 3rdDecember 2013.

128.  source: the official translation of the constitutional declaration is available on: http://www.sis.gov.eg/en/templates/articles/tmparticles.
aspx?catid=2666; last checked: 20/10/2013
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v.   ConClusion
The downfall of the 2012 constitution did not begin with its suspension on 3 July 2013. It began when 
the new polity perceived the constitutional process as a power sharing mechanism that would allow 
it an immediate place within the same old regime. In the Egyptian case, writing a constitution ac-
cording to the realist perception, i.e. constitution making within the limits of the current balance of 
power, cannot build a framework that would gradually transform the state of revolution into a state 
of transition to democracy. 

It is alarming that the 2013 Constituent Assembly accepted to amend the 2012 constitution within the 
framework of the 8 July 2013 Constitutional Declaration. So far, the current wave of the constitutional 
process that started in July 2013 is not about writing the constitution of the Egyptian revolution, but 
rather about subduing the Muslim Brotherhood through the elimination of “their” constitution. While 
doing so, the 2013 polity is adopting the same 2012 perception of the constitution as a power sharing 
mechanism and not as an overarching reference for the entire political system that regulates state-soci-
ety relations. In fact, while the 2013 Constituent Assembly is drafting the constitution, the Mubarak-era 
ministries of justice and interior are drafting laws regardless of how the constitution will organize their 
subject matters. The published draft laws on protests and on terrorism imply that the constitution is far 
from being regarded as the foundation of the rule of law where justice is politically and socially neutral. 
These draft laws target the political opposition: any political opposition at any time. 

The 2012 and 2013 constitutional experiences confirm that the only safe exit for a constitutional pro-
cess locked in a logic of short-term balance of power is the participation and equal representation of 
all political and social forces. Only representation and participation on equal footing and regardless 
of who won, through elections or violence, can guarantee the “social contract” function of the con-
stitution. This is especially the case given the mounting political polarization, political violence and 
resistance of the old regime. What is at stake here is indeed whether regime change is the goal of the 
2013 polity.

In such times of acute political and social conflict, the messenger becomes more important than the 
message. Despite their undeniable progress on the issues of rights and freedoms, large sectors of so-
ciety reject the 2012 and 2013 constitutions because of the process and not because of the substance. 
Whether in 2012 or 2013, those who vote for or against the constitution don’t vote on the text but on 
the process: who was involved in writing it, who was excluded and how129. until this moment, the con-
stitution in Egypt is still a zero sum game, a “battle” for political domination.

129.  For further readings on this point of view: laurel e. miller (ed.), Framing the State in Times of Transition: Case Studies in Constitution Making, 
washington, united states institute of Peace, 2010.
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i.   intRoduCtion
The constitution of a country lays out the legal rules which create a system of government and de-
fine the use political power. It defines the rights and freedoms of the citizens as well as the supreme 
principles of the state. Every subsequent law and decree should be compatible with constitutional 
rules. Therefore, constitutional provisions are important for the establishment of the rule of law 
and the protection of human rights, including the rights of women and religious minorities. 

The first Syrian constitution (1928) was adopted under the French mandate (1920-1946). In the dec-
ades following independence in 1946, the constitution was suspended and redrafted multiple times 
because of political instability, including military coups, and the establishment of the short-lived 
united Arab Republic that united Syria with Egypt in 1958. The 1950 constitution is still the most 
important text from this period because of its legal adoption by the Constituent Assembly on 26 
November 1949 and its provisions which put emphasis on citizen rights and the power of the peo-
ple.130 In spite of its significance, the 1950 constitution is not usable today for many reasons. First, 
its commitment to Arabism and Islamism would affect the rights of non-Arab and non-Muslim mi-
norities, as discussed below.131 Second, the 1950 constitution was drafted and adopted before Syrian 
ratification of international human rights instruments. Consequently, a new constitution should 
be drafted to enshrine Syrian obligations with respect to these instruments. Third, because some 
systematic human rights violations, such as enforced disappearance (made especially problematic 
by the immunity of security agencies), had developed under the Syrian dictatorship, certain rights 
should be guaranteed at the constitutional level to prevent their violation.

Further changes to the constitution took place until the arrival in power of hafez Assad in a 1971 mili-
tary coup. On 14 March 1973, Assad’s regime promulgated a new, largely politicized constitution. It 
represents a synthesis between, on the one hand, protection of rights and freedoms and, on the other 
hand, the protection of the socialist and Baathist regime.132 however, the Syrian regime has sacrificed 
human rights to save its political system. This is reinforced by Article 8, which considers the Baath 
Party as the leading party in society and state. Furthermore, Articles 48 and 49 require that all organi-
zations have the duty to defend the regime.

130.  For example, article 10, Paragraph 9 stipulates that “no-one shall be judged before the military courts other than members of the army (…)”. 
131. the 1950 constitution stipulates that islam is the official state religion and “islamic jurisprudence shall be the principal source of legislation”. 
132.  article 1 of this constitution states: “the syrian arab republic is a democratic, popular, socialist, and sovereign state (…)”.

cOnstItutIOnal REFORm:  thE casE OF syRIa
BY nael georges 
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The 1973 constitution remained applicable until the Syrian uprising in March 2011. A new Syrian constitu-
tion was then drafted and adopted by the Assad regime to reduce political tension in the country and sti-
fle the nascent revolution. This new version removed the above-mentioned Article 8 from the new consti-
tution, but no form of secularization has been adopted and the role of political ideology is still apparent, 
most particularly with the constitution’s commitment to Arabism. Non-Arab minorities, such as Kurds 
and Assyrians, emphasize that their cultural rights are affected through this constitution. Therefore, the 
fragility of the Syrian constitutional system is still visible. This paper will analyse in more detail the above-
mentioned issues before shedding light on future prospects concerning the role of religion in the consti-
tution as well as suitable constitutional provisions for women, minorities and freedom of religion.

ii.  CuRRent Constitutional guaRantees 
  foR minoRities, Women and fReedom of Religion
As with the majority of constitutions in the Arab world, neither the current Syrian constitution nor the 
previous versions contained explicit references to the term “minority” nor direct provisions to guaran-
tee their position within the state and the society. Nevertheless, the protection of religious minorities 
is provided by two main categories of fundamental rights. These provisions relate first to the freedom 
of religion and, secondly, to the principle of equality. This last category also grants rights to women. 

The Syrian constitution guarantees the principle of equality in its preamble as well as through Ar-
ticles 18, 19, 26 and 33. The preamble insists on “the protection of national unity, cultural diversity, 
public freedoms, human rights, social justice, equality, equal opportunities, citizenship and the rule of 
law”. under Article 26.2, citizens shall be equal in handling public service functions. Article 33.3 calls 
for equality of all citizens “in terms of rights and duties without any discrimination among them on 
grounds of gender, origin, language, religion or creed”. Paragraph 4 of the same article stipulates that 
“the state shall guarantee the principle of equal opportunities among citizens”. This principle means 
that the prohibition of discrimination among citizens should embrace all laws as well as access to 
public services. This is not always the case, as has been seen. 

The current Syrian constitution, as well as the 1973 constitution, provides that: “The State shall re-
spect all religions, and ensure the freedom to perform all the rituals that do not prejudice public 
order”.133 Article 42.1 of the current constitution adds that the “Freedom of belief shall be protected in 
accordance with the law”. unlike the Lebanese and Jordanian constitutions, the Syrian one does not 
guarantee the right to the freedom of a religious education.134

ThE CuRRENT ROLE OF RELIGION IN ThE SYRIAN CONSTITuTION
The successive Syrian constitutions have neither been fully inspired by religion nor have they adopt-
ed strict separation between state and religion. Neither the current Syrian constitution nor the 1973 

133.  see article 3 of the current constitution and article 35 of the 1973 constitution. 
134.  see article 10 of the Lebanese constitution and article 19 of the jordanian constitution. 
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constitution declares Islam as the state religion. Furthermore, the Syrian traditional constitutional 
system is deeply influenced by positive law; however it contains some religious arrangements such as 
reserving the presidency for a person belonging to the Islamic community and including provisions 
linked to Sharia as a source of legislation. Indeed, Article 3 of both the current Syrian constitution and 
the 1973 constitution proclaim that “the religion of the President of the Republic is Islam”. 

The current Syrian constitution also stipulates that “Islamic jurisprudence shall be a major source of 
legislation”.135 The main question is how this provision affects state laws and, more particularly, hu-
man rights issues. The impact of this provision on the Syrian legal system appears in matters related 
to family laws, also called personal statutes.136 These are the main fields in which Sharia is applied 
and, consequently, provokes violations of the principle of equality between Muslims and Non-Mus-
lims, women and men, as well as of rights to freedom of religion, thought and conscience.

MuSLIMS AND NON-MuSLIMS
ecause of the importance Islamic law on matters related to family laws, a religious pluralist system 
is applied to these laws. Consequently, Muslims have their own family law and jurisdiction, as do the 
Christians and Druze. Contrary to the 1973 constitution, the current Syrian constitution has strength-
ened this plural system by adding a provision regarding the independence of the personal status of 
the religious communities.137 however, far from being a way to protect religious minorities, the sepa-
ration between Muslims and non-Muslims regarding personal statutes has caused the violation of 
many human rights. 

The above mentioned system includes a tendency toward Islamization when the conversion to Islam 
is a way to get access to all citizenship rights, to escape the abusive provisions of some non-Muslim 
legislation and to enjoy some benefits from Islamic law. This conversion is most often performed to 
obtain a divorce, to get custody of a child or to marry a second woman.138 unlike in Lebanon, the chil-
dren from a marriage between a Muslim man and a non-Muslim woman are mandatorily registered 
as Muslims in Syria. According to the Syrian doctrine, children should follow the best of religions, 
Islam. Non-Muslim mothers are discriminated against because of the position courts take regarding 
the custody of the child in case of a legal conflict.139 The testimony of a non-Muslim is not accepted 
before Islamic courts. Furthermore, an inheritance from a Muslim to a non-Muslim is forbidden un-
der Article 264 of the Syrian Law of Personal Status (SLPS). Therefore the question of succession can 

135. other constitutional provisions are inspired indirectly from islam such as article 20 which states that “the family shall be the nucleus of 
society (…)”. 

136. this includes matters related to marriage, divorce, inheritance, etc. the syrian legal system was deeply influenced by French law. islamic 
law is only used to fill gaps in positive law as stated in article 1 of the syrian civil code (adopted by legislative decree no. 84 of 18 may 1949). 
however, in addition to personal status matters, sharia plays a role in other social and political issues such as the justification of the gover-
nor’s legitimacy.

137. egyptian constitutional reform is also considered in article 3 that: “the canon principles of egyptian christians and jews as the main source 
of legislation for their personal status laws, religious affairs, and the selection of their spiritual leaders”. such provisions were already in-
cluded in lebanese and jordanian constitutional systems (see article 9 of lebanese constitution and article 99 of the jordanian constitution).

138.  in some christian communities, divorce is not allowed, referring to where the gospel says: “what therefore God has joined together let no man 
separate”. thus the conversion to islam is inevitable to get a divorce judgment in order to enter into a new marriage later. 

139. syrian tribunals follow the famous jurisprudence of the syrian cassation court. on 6 april 1981, this court ordered the verification of al-
legations concerning the influence of a child’s religion by his christian mother (case no. 301). as a result, the conversion of the christian 
husband to islam allowed him to seek immediate custody of the child. 
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only be solved when converting Christians to Islam. These restrictions are also applied in the neigh-
bouring states of Egypt and Jordan; however modern interpretation of Sharia by Islamic judges could 
eliminate such discrimination, such as by granting custody of a child to a non-Muslim mother, which 
was accepted in the court of law in Jordan.140

FREEDOM OF RELIGION
The above mentioned discrimination based on religion is considered a violation of the freedom of 
religion. This freedom is also affected because of the constitutional provision based on Sharia. The 
legal and legislative apparatus imposes strong restrictions to an apostate in Islam. unlike Lebanon, 
which allows one freedom to change their religion, non-Muslim converts in Syria, just like Muslims 
by birth, cannot leave Islam.141 It is true that Syrian laws do not deal expressly with the abandonment 
of Islam; however Article 305 of the SLPS demands the return to the rules of the hanafi rite to fill in 
the absence of positive legislation. Therefore, the judges will be forced to return to the hanafi School 
laws; i.e. the provisions in the Code of Qadri Basha.142 This Code forbids apostates to change their reli-
gious identity on official documents. They are separated from their spouses and they cannot draw up 
contracts, including marriage. They are also deprived of their rights to child custody and inheritance. 
In some cases, such restrictions would not apply, but the Syrian government continues to deal with 
an apostate as a Muslim.

The ban on leaving Islam has led to the violation not only of the freedom of religion, but also some 
other fundamental rights of all Syrian citizens, including equality and freedom of speech.143 To pro-
hibit the renouncement of Islam in Syria imposes strong restrictions against non-Muslims regarding 
their legitimate right to proselytize.144 This must be guaranteed under the right to freedom of speech 
and the right to follow any religion or belief.145

The violation of religious freedom also appears when imposing a recognized religion to all citizens. All 
citizens have to belong to a religion and no form of atheism is allowed in the country. This is a com-
mon issue in Arabic countries. Furthermore, some religious minorities are not recognized in Syria, 
due to their incompatibility either with the political mainstream, such as the Jehovah Witnesses, or 
with Islam, such as the Baha’i minority. The people belonging to these minorities cannot represent 
themselves correctly on their national identity cards. They also face persecution from the Syrian au-
thorities when attempting to participate in religious meetings; this constitutes a violation of Article 21 
and Article 22/1 of the International Covenant on Civil and Political Rights (ICCPR).

140. see the example of ruling no 65/493 of the court of cassation (supreme court), published by Bar association’s journal (al-muhamoun) in 
1966. nevertheless, the law’s provisions become clearer in this regard following the adoption of the new Jordanian law of Personal Status in 
2010. article 172b of this code states that a non-muslim woman loses custody of her child when he or she reaches the age of seven. 

141.  see mohamed zuhir abdou al-hakk,  (chariee guide to the judge and the lawyer), al-majed, damascus, 1994, p. 40. 
142.  articles: 31-32, 120-130 and 303-309 concerning the status of apostates. For more details, see sami aldeeb, Le délit d’apostasie aujourd’hui et 

ses conséquences en droit arabe et musulman, 1994, p. 12, available on www.sami-aldeeb.com.
143. unlike conversion to christianity, the conversion to islam is easily done and procedures are simplified, even if the convert wants to evade the law. 
144. see the report of the special rapporteur on freedom of religion or belief, asma jahangir for the sixtieth session of ga, a/60/399, 2005, para. 67.
145.  Freedom to invite others by peaceful means to convert to their religion belongs to the category of freedom of expression. For more details, see 

gianfranco rossi, « le droit à la liberté de diffuser sa religion », in Conscience et Liberté,  59, 2000, p. 123.
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WOMEN’S RIGhTS
Non-Muslim women are victims of discrimination at many levels, particularly in cases related to their 
personal status. Such discrimination is particularly applied to their marriage, during their marriage 
or its dissolution. Article 48 of the SLPS imposes restrictions on the women’s rights to choose a part-
ner.146 This article stipulates that a marriage between a Muslim woman and a non-Muslim man is void, 
with the consequence that any child from such a relationship is illegitimate. This violation is related 
not only to the rights of women but also to non-Muslims and children. The other violations are related 
to equality in case of succession, inheritance, age for the marriage and polygamy. According to Syrian 
legislation, women also cannot pass their nationality to their husband or children.147

The influence of the Sharia constitutional provision was also confirmed through the Syrian ratifica-
tion of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).148 
In fact, this convention had been approved at the national level according to decree No. 330. however, 
the ratification was accompanied by many reservations which are motivated by Sharia. Such motiva-
tion is expressly stipulated by Article 1 of the above mentioned decree.149

iii.  futuRe pRospeCts foR the Role of Religion 
  in the syRian Constitution 
It is true that the non-representation of Islam as a state religion in Syria is an almost unique case in 
the Arab world.150 however, the above mentioned religious constitutional clauses affect the principle 
of state neutrality. They constitute a violation of the social and political rights of non-Islamic com-
munities and affect the equality between women and men, of Muslims and non-Muslims and of the 
freedom of religion. The provision regarding the role of Sharia as a source of legislation is also incom-
patible with some other constitutional provisions such as the equality among citizens. This creates a 
complex situation affecting judicial stability in the country. 

Secularization, which implies separation between religion and state as well as a respect for all reli-
gions without any distinction, is essential in the Syrian context. Islam should not be given a domi-
nant role through any Syrian constitutional reform. Indeed, this country is the most diverse one in 
the Middle East. It is composed of several Christian and Muslim minorities as well as non-Arab ethnic 
minorities. This diversity and multi-faith situation make it more complicated for the establishment of 
Islamic constitutional and political dominance. Consequently, the Syrian constitution should be free 
from any provisions regarding the dominance of Islam or any other religious beliefs. At minimum, 
the provisions regarding the principles of Sharia or Islamic Fiqh should be “a source” or “one source” 
of legislation, but not “the source” or “the major source” of legislation.151 This would be a means to 

146.  law no. 59 of 1953, modified by law no. 34 of 1975.
147.  see the 1969 syrian nationality law. 
148.  adopted in 1979 by the un general assembly. 
149.  other international instruments such as the iccPr have been approved without reservations. 
150.  this article is also absent from the lebanese and djibouti constitutions. 
151.  regarding the distinction between Fikh and sharia, see razi a. diab esq, Religion and the law in syria, the arab center for international 

humanitarian law and human rights education, available on: http://www.acihl.org/article.htm?article_id=26.
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facilitate the management of Syrian religious diversity.152 Such provision should be accompanied by 
a clause related to human rights principles such as the following: “common principles of Sharia and 
human rights shall be a source of legislation”. In this case, religious provisions which are incompat-
ible with human rights principles should be eliminated. This also should pinpoint some barriers that 
need to be respected concerning human rights in the modern interpretation of Sharia, which is one 
of the main pillars needed to strengthen religious freedom and the rights of women and non-Muslim 
minorities.153 The religious influence could also be reduced by adding provisions based on the citizen-
ship principle, which is essential to build a civil and democratic state. The citizenship notion should be 
empowered in the Syrian legal system. This principle, which has emerged since the creation of nation 
states in the Arab world in the early twentieth-century, helped people in this region develop a sense 
of belonging to their homeland and not to their confession or religion.

SuITABLE CONSTITuTIONAL PROvISIONS FOR WOMEN, 
MINORITIES AND FREEDOM OF RELIGION
Any new constitutional reform should take into consideration Syrian obligations to respect interna-
tional human rights law. In fact, Syria participated in the preparatory work on the development of 
major international instruments guaranteeing the respect of human rights such as religious freedom 
and the principle of equality. In 1948, Syria was among the states that participated in the elabora-
tion of the universal Declaration of human Rights. Syria has also ratified most international treaties, 
including the Convention on the Rights of the Child (CRC – 15 July 1993) and the two Covenants on 
human Rights (21 April 1969) and the CEDAW (25 September 2002). Consequently, even in the case of 
a change in its regime, Syria is committed to respect international human rights law. This obligation 
should be confirmed by two essential principles. 

First, the Syrian constitution should recognize the primacy of international law over national law.154 
Second, provisions of international human rights law should be incorporated in the Syrian legal sys-
tem, including its constitution.155 The constitutions of other Arabic countries take a more progressive 
position on these issues. The preamble of the Moroccan constitution, for example, stipulates that 
treaties ratified by the state “take precedence over domestic law”. Furthermore, the preamble of the 
Lebanese constitution stipulates that “Lebanon is a founding and active member of the united Na-
tions Organization and abides by its covenants and by the universal Declaration of human Rights. The 
Government shall embody these principles in all fields and areas without exception”.156

Some rights that are recognized in these international treaties do not find their equivalent in the cur-
rent Syrian constitution. This applies to the protection of minorities (Article 27 of ICCPR), the freedom 

152. Ibid. 
153. various muslim schools of law show a greater or lesser severity of sharia interpretation. 
154. in this context, article 27 of the vienna convention on the law of treaties stipulates: “a party may not invoke the provisions of its internal 

law as justification for its failure to perform a treaty”.
155. the Permanent court of international justice recognized the principle of the insertion of international provision instruments into the na-

tional legislation. see P.c.i.j, Case of Exchange of Greek and Turkish Populations, advisory opinion, ser. B, no. 10, p. 20.
156. the jordanian constitution doesn’t state such provision, though, unlike syria, many court decisions in jordan recognised the principle of 

primacy as a supreme court ruling no. 38/1991. 
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to have or adopt freely a religious belief (Article 18 of ICCPR), the protection of children without any 
discrimination (Article 24 of ICCPR and Article 2 of the CRC), the right to equality before the courts 
(Article 14 of ICCPR) as well as the equality between spouses in term of rights and responsibilities in 
the marriage, during the marriage and its dissolution (Article 23 of ICCPR), which are not included 
in the Syrian constitution.157 Similarly, many provisions of the CEDAW, such as the equality between 
women and men before the law aren’t included in the constitution.158

Equality among citizens, Muslims and non-Muslims, men and women, Arabs and non-Arabs, at every 
level, should expressly be included in the Syrian constitution. Equality is a key aspect of the citizen-
ship principle which is crucial for the unity of the Syrian people as well as the integration of minorities. 
Equality before laws and courts, when it has to do with rights and duties, is crucial in order to avoid 
discrimination in matters related to personal issues. In fact, improving the status of religious minori-
ties and women could be achieved by reviewing the personal status codes in the light of international 
human rights instruments. 

It is also important to adopt a unified civil code which applies to all citizens without discrimination 
based on gender or religion. The Turkish model could succeed in Syria. In 1926 Turkey adopted a civil 
code which replaced the religious code. This code included many provisions based on positive law 
and was successful in reducing discrimination in society. In the current political climate in Syria, a 
total secularization of family laws cannot be easily accepted. This requires a constructive debate in 
the public sphere as well as spreading the culture of human rights and freedom in the society. unlike 
Syria, many political leaders in Lebanon such as Presidents Elias El-hrawi and Michel Suleiman have 
supported the legalization of civil marriage. In this country civil society is seeking the establishment 
of secular law in parallel with the existing religious law. In such a system, the spouses would be free 
to enter a religious or civil marriage depending on their convictions. Syrian society should join the 
Lebanese efforts to adopt civil marriage.159 In this context, attempts to implement reforms in the field 
of personal status have more chance of success if certified in advance by suitable constitutional provi-
sions, including the right to marriage without discrimination, the right to freedom of religion and the 
right to equality before the court of law. 

Given the Syrian context, violence against women should be prohibited in the constitution and a posi-
tive obligation from the state should be included in order to prevent all forms of violence towards 
women. Any future constitution should also introduce a quota for women to step up their participa-
tion in political life. Freedom of religion and conscience should be absolute in the constitution.160 This 
right, which is essential for the protection of religious diversity, should necessarily include the free-
dom of worship to every religion, the freedom to change one’s religion, to belong or not to a religious 
community and to be a believer or not.161 The right of non-discrimination is related to religious free-

157. the future syrian constitution must include the term “minority” as well as their specific rights. this would allow people belonging to mi-
norities to be more protected according to international human rights law. 

158. see article 15 of the cedaw. 
159. currently, lebanese citizens can avoid restrictions regarding interfaith marriage by getting a civil marriage abroad and lebanese authorities 

recognize this kind of marriage. nevertheless, mixed marriage completed abroad is not recognized in syria when it is incompatible with 
syrian legislation such as article 48 of the slPs .

160. this clause is included in the lebanese constitution (article 9). 
161. individuals who do not belong to one of the official religions (islam, christianity) cannot represent themselves correctly on their national 
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dom; therefore the constitution should also provide a provision in order to punish by law any religious 
discrimination as well as discrimination based on gender and origin.162 Finally the right for the parents 
to choose their child’s religious education, which is often subjected to restrictions in Syria as in other 
Arabic states, should be included in the Syrian constitution.163. 

iV. ConClusion
The way to democracy is not easy given the political conflicts which have created an environment 
not conducive to such change. Improving the status of women and religious minorities in Syria could 
be achieved by taking serious initiatives. The strengthening of interreligious dialogue is essential to 
reduce tensions in Syria. The current education system is the source of interreligious tension in Syria, 
as in the other countries of the Arab world. It is important to restructure education to put it in the 
service of tolerance, democracy and human rights. We should eliminate discrimination in legislation 
and revise them in order to respect the rights to freedom of religion and women’s rights. Full access of 
Syria to international human rights and their mechanisms is essential. Strengthening the role of civil 
society contributes to the establishment of democracy. 

It is true that the Syrian constitutional system has contributed to forming the great principles of hu-
man rights and, in particular, to introduce the notion of citizenship, which is crucial for the integration 
of religious minorities and respect for women’s rights. However the Syrian constitutional system is far 
from ideal. Furthermore, the Arab world, including Syria, continues to experience important political 
and legal reforms. These changes can lead to the introduction of a new political and legal framework 
that affects the issues of religious freedom, the integration of minorities and women’s rights. 

identity cards. Those people have to be under religious laws in matters related to personals statutes. Religious freedom is also bound by a 
number of other human rights, such as freedom of expression and opinion as well as with the freedom of association.

162.  Acts of discrimination can be applied by state employees or any other citizen against a person or a group of people. 
163.  This right is protected according to Article 18 of ICCPR and Article 14 of CRC.
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